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rMTi;i» StATKS dl' A.mkkica, 

Al)jteUee, 


Cakmixk Tkami nti, l.oris I.\(ii.i:si;, Duxato ('iiuistianu, 
AN(iKP,ii .Mamom:. .I(iski'II 1)iXai*oi.i, Fuaxk I‘r(iMKSi;, 
.IdSK.ni ('kkiai,i;. .Iimx (ia.mba, Vixcknt I)'Ami<(». 
rUAXK Kl SSd, Wakkkx KolUXSdX. Wll.l.lAM Al.dX/,(t. 

Haitii: Waiii:, .Ioiix Si*iiix(ii;it aiul IIkxky Sai.i.ky. 

/ )p/r »1 (1(1 nts A ppclla nt s. 


BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

TliiH is au appual li.v Caniiiiio Traiiiunti, Lunis IiiglcM-, 
Donatu ('liristianu, An;st‘lu .Maniune, .lusupli DiXaiiuli. 

l'rank l’n}i;lit‘s«‘, .Ius>*j!!i ('(•rialu, .lulin (Jainba, \ inecMiI 
D'Aniiru, Frank Itnssu, Wai-mi Kuliinson, Williani 

Alonzu, llattic Waiv, .lulin Sprinj-vr ainl llcniv Sallcy 

Croni jinlginnnt oC convirtiun nnterud un April 22, May 2, 

May May 7, May 10. and May 22. 1074 in lln* rniU-d 

States Districd ('uiirt for tlie Sontliern District of New 
York after an eight-week tria! Isdore tln* llonoraldf Kevin 
T. DiilTy, Tnited States Itistrict .Indge, and a jnry. 

Indiftnient 7:1 ('r. lOilO. tiled Deceiiilier 0. I'.t7:t. « liarged 
tlie tifteen ap|»ellants and seventeen otlier defeiidants in 





o 




thiit.v luiints witli varions violations of tlio fwleral iiai- 
lotifs laws.* 

(\)iint Olle «harf^ed tlii* Hftt*t*ii appelluntK and seveutwn 
nthei- (kdendants with a i-nnsjdiacv tn violate the federal 
muToties laws fi-om danuarv 1. IDdU iintil Deeemher 0. 

1973, tlie date of the tilii!}; of the Indictnient. 

( ouut Two ehuryed l^(»nis Inylese with a coiitinuiii}' 

criiniual eiitei-prise iii violatioii of Title 31, Tiiited iStates 
(.'oile, 8evtiou 848. ('oiiiit Three chargeil lujjjlese and 
Joseph DelVecfhio with the sale of 30 ba^rs of heroin 
iu June, 1909. Couut Koiu- ehaifjed Inglese aud Del- 

Veechio with selling one-half ouiiee of heroiii in June, 

1909. ('ounts Five and Six eharged Inglese with selling 
one ounee i|uuntities of heroin in October, 1909. Connl 
Seveii charge<l Itenjuinin Tolopka with re<-eiving one- 
•piarter kilograin of cocaine in Augnst, 1970. ('onnt Kight 
cliarged Inglese with selling one-cpiarter kilograin of heroin 
in Septenilier, 1970. ('ounts Nine and Ten chai-ged Dom- 
inick Le.ssu with the sale of one-half kilograni of heroin 
and tive-eighths of a kilograin of cocaine in Octolier, 
1970. ('(Mints Eleven throngh Thirteen chargeil Inglese, 
DelVecchio and Donato ('hristiano with selling thris*- 
•piarter kilograin «piantities of heroin in December, 1970. 
('ount Eourteen charged Inglese with selling one ounee 
of heroin in Febrnarv, 1971. ('ount Fifteen charged Pat 
Dilacio with |>osH<*ssion of one-eighth kilograin of heroin 
with intent to distribute in May, 1971. ('ount Sixteen 
charged Frank Piigliese and Frank lliisso with possession 
with intent to distribute of one-eighth kilograin of heroin in 
Ma.v, 1971. ('onnt SeventwMi chargisl Jose)ih Marchese 
with ])oss(*ssion of one-half kilograin of heroin with intent 
to distribute in June, 1971. ('onnt Eighteen charged 

* Indictment 73 Cr. 1099 .superseded Indictments 73 Cr. 931 
and 73 Cr. 334 filed October 3, 1973 and Apri! 13, 1973, re- 
spectively. 
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Dilacio au<l l’iij>lies(* witli j»()ss(*ssi(ni of (iiu*-lialf kilujfraiii 
of heioin witli iiiteiit tt» distrilnitt' iii St‘|m*iiilaM-, 1971. 
CoMiit Xim-tceii cliar;'!*»! .Jolia Sjniiiffer witli iK»sst*.ssi()n dl 
oiu*-(*i}tlith kilo^rani <» 1 ' lici-oin witli iiitcut to ilistriliiite in 
Xovtniilan-, 1971. ('uiiiity Twciity cliar^tHl l*iifrliesc and iJi- 
lacin witli pnisae.ssinii nf' ciiindialf kilo^rani nf lieroiu witli 
intent to distrilinti* in Sc|itt‘niluM-. 1971. ('oiint Twi*nty-on<' 
(•liar};i*d .losnpli l)iNa])<di and Itilacio witli i)oss(*.ssi()n of 
two kilo^rains of lunaiin witli intcnt to di.strilinte in Da- 
ci*iii1h*1', 1971. Coiinl Twfiiiv lwo cliapjiod ('arniiuo Piiftliosi* 
and Dilacio witli posscission of tlii'i*(* kilo<>i'ani.s of lioroin 
witli inteiit to distrilinti* in .Jaiinaiy. 1971'. ('oiiiits Twciity- 
tliiai* and Twenty-fonr cliained Lonis Inj^lm*, I)el\'erfhio, 
riioinas )a'ntini and .losepli ('(*rial(* witli jiossession of 
tlirci* kiloj-iani ipiantitifs of licioin witli intont to dis- 
trilniti* in -Inlv and ()rtolM*i-, 197». ('onnt Twentv-tivc* 
iliaiftfd (icoifte Toutoian and Ndnteiil DWniii-o witli pos- 
session of one-ipiaitiT kilo^trani of licroin witli intent to 
distribute in Xoveniber, 1971.’. ('onnt Twenty-si.\ cliarfted 
Frank Knsso witli possession of one-ipiarter kilof>rani ol 
lieroin witli intent to disiribnte in danuary 19. lJt 7 :{. 
('onnt Twenty-seven cliarged ('arinine Tranutnti, lujjlese, 
l)el\eeeliio and ('eriale witli possession of tliree kilojtranis 
of lieroin witli intent to distrilmle in .May, 1973. Count 
Twenty-eiftld (•liarp*d Inolese and Leniini witli possession 
of one-lialf kilofiiain of eocaine witli intent to distribute in 
.May, 197:5. ('onnt Tweiity-nine tliar}>ed Lentini and Les.sa 
witli possession of one-ei;'litli kilojirani of eocaine witli 
intent to distribute on .May 3(1. 1973. ('onnt Tliirty 
eliar}>ed ISasil and I‘5stelle llans(‘n witb possession of 797 
trranis of lieroin witli intent to distribute on October 1, 
197:».* Six connts were seveied prior to trial.** 

* Coiint.s Thiee throuKh Fourteen chaiged offen.ses occurring 
prior to May 1. 1971 in violation of 21 U.S.C. §§ 173 and 174. 
Counta Fifteen throiitrh Thirty charjired offen.ses ocrurrinj? on or 
after May 1, 1971 in violation of 21 U.S.C. §§812, 841 (a) (1) and 
84Hb) (1) (A). 

*• Five counts—Counts Nine, Ten, Fifteen, Twenty-two and 
Thirty—charged defendants who were not on trial. Count Twenty- 

[Footnote continued on following pagej 








Trial lK*yaii oii .lauiiaiv iM, l!»74 as to ei^rliteeii dr 
foiidaiits, tlie courso of thi* trial the case agaiiist 

«tm* drfendant was severed.** 

ri-ioi- to siiluiiittiiifi tln* caso to tlic jmy, Jiidgo Dulty 
oiitoied a jiidgmeiit of acquittal with i-espeet to Joseph 
.Maichesc aad disiaissed Coiint Twenty-seveii. Oii Murcii 
Id. I!>74. aftcr tive days of deliberations, the juiy foiind thc 
tift«*cii u|*|)elluiit« guilty oii ali counts in whicb they wei-c 
iiaincd. A laistriul was dcclured with rcspcct to Hcnjaniiii 
Tolopka. 

•ludgc Itnffy iiiiposcil tlic fidlowing scutcnces: 

Defendunt Tenn of Im(jritiuntnent 

faniiiue Trainiiuti ITi ycars cousecutivc to the scuteiice 

iniposed Ity Judgc liauiuun ou lu- 
dictiueut 73 Cr. 314. 

Lotiis liiglcsc 20 on Coautu One, Thi*ec, 

Four, Five, Six, Seveu, Eight, 
Twelve, Thirteen and Fourteeu and 
15 ycars ou Couuts Twenty-thrc*;, 

six, charging appellant Fraiik Russo with distributing one-quarter 
kilogram of heroin on January 10, 1973, was severed at the re- 
quest of the Government. Count Two was severed during trial. 

* Joseph OelVecchio pleaded guilty to Counts One, Eleven, 
Twelve, Thirteen, Twenty-three, Twenty-four and Twenty-seven. 
DelVecchio was sentenced to 16 years imprisonment on Count One 
and 6 years on the remaining counts, the sentences to run coii- 
currently, and a special parole term of 3 years. The entire 
sentence is to run concurrently with the sentence previously 
imposed on Indictment 73 Cr. 229 by Judge Gagliardi. 

Thomas Lentini pleaded guilty to Counts One and Twenty- 
three. He was sentenced to 16 years imprisonment on each count 
and a special parole term of 10 years. The entire sentence is to 
run concurrently with the sentence imposed on Indictment 73 
Cr. 327. 

Thomas Dawson pleaded guilty to Count One. He has not 
yet been sentenced. 

** Defendant AI Green feli down a flight of stairs and frac- 
tured his skull during the trial. 
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Ikfenduni 

Tcnn itf 1IIIjniitOHiiienf 


Twoiit.v-four uiul T\veiit.v-ei};ht, all 
to vun eoiicun-ciitly with each other, 
exfept that tla* HtMileiice ou Count 

OiK* Io riiii consecutivel.v to the sen- 
tcnco oii tlu* l•(*lllailliIl{: counts. The 
(‘iitire seiiteiice to nin coiiseeutively 
to llu* senteiice pi-ovioiisl.v iinjioMCMl 

Ity Paliiiieri on Imlietiiieiit 

73 Cr. 761. 

Dmuito <'lii-istiaiio 

1(1 years 

.Maiiu*n«* 

1(1 years 

l)iNai«>li 

!.■> yt-ars oii ('onnt One ainl 5 years 
on ('onni Twenty-one to nin eon- 
sei-ntively; Ihe enfire sentenee to 
rnn eonennently with the sentenee 
ini))osei1 on Iinlietinent 72 ('r. 11121 
hy Jinljie .MacMahon. 

Knuik Puglies(‘ 

1(1 years 

Joscpli (VriaU* 

3 years 

.loliii (iiiinlia 

S years 


r» years 

Fiaiik l{uss«» 

6 years 

Wancii U(il)iiiH(»a 

:» years 

Williaiu Aloiizct 

S years 

llaltii* \Var«‘ 

(iv(* years, e.xeeiition snspeiuled, tive 
y(*ai's jtroliation. 
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•John Spriiiger IT* vrars 

Henry F5allfy ycars 

Tiiless (itherwise iialicated. ali seiit»*n((*s wcmt im- 
ImiscmI <‘(innirr*Mitly on all ((Miiits iipon wliicli »*a<‘li de- 
feuilaiit was conviotiHl. Knssa and (rainha wm* Hentf-ncod 
t«» HpcciuI paroh* tiMiiis of six _v«*ars following their iin- 
prisoniaent. The reinainiiig defendants, except Hattie 
\>’are. received speeial paiMdi* ternis of three years. 

All defendants are cnrrently incarcerateil serving these 
or other sentences except for Hattie Ware, who is on pro- 
hation, and Angelo .Manione, Josejdi (Vriale and Warren 

Kohinson, who wen* released on haii iiending a|)peal. 

Statement of Facts 
The Government's Case 

1. Introduction: Nature of the Conspiracy and 
Role of the Appellants 

Tlie evidence at tidal estahiished tliat froin December 
Ibfifi nntii December IbTlf appellants and their co-defendants 
and eo-conspirators were members of an extensive network 
for th(‘ high-level distrilintion of heroin and cocaine in New 
York City, in New dersey, and in Washington, D.C. 

Ap|iellants Lonis Iiiglese and dosepli D.iNatioIi directed 
the operations of the consjiiracy from head(|narters in 
Hronx Connty. Kach combiiuMl with a common importer 
sonrce, co-conspirator Vincent Papa, and each controlled 
tlie mixing, storage, and distrilintion of kilogram qiiantities 
of high grade narcotics to Wholesale snppliers who further 
dilntiMl and resold heroin in both New York and Washing¬ 
ton, D.C. A]i|iellant Carmine Tramnnti provided essential 
financing for this conspiracy. The evidence aeconnted for 
the di.stribntion of mnlti-kilogram «piantities of heroin and 
a lesser amonnt of cocaine by members of the conspiracy. 










The tifteen appelluiits eoiitialnited to (he coiisi»ii’ne,v’s 
succesK in the varie»! roles: 

<’arinine Trainunti —a linancier f(n- the piirchase ol' 

iiarcotics who direeted the po8tin;t 
of hail to keep the operation 
tiourishin^. 

laaiis lufilew, —siijaMvised ainl direeted the pur- 

a k a “GiGi,’’ eliase, proeessinfi, and sale of 

a/k a “The Whale” lu*roin and eoeaine. 

.losepli DiNapoli —siipj-rvised, dir<H-led, and tinaneed 

tlie purcliase and sale of heroin. 

Donato tMiristiano —aided Intjiese l».v «listrihatinp: and 

n k a “Finnepan” dilntinp heroin and collecting 

inon(‘v froin dealers in the area of 
the Heaeli Hose Social Club. 

—Dislrilnited heroin for DiNapoli 
and eolleeted nH)ne.v as the pro- 
eenis «»f Ihe narcoties sales until 
Ilis iniprisonment in October, 
1971. 

—l»iNai»oli's partner in the nar- 
eotics bnsiness; also participated 
in lnplese*s narcotica operation 
by countinp nioney, settlinp dis¬ 
putes betwwn piirchasers of In- 
pl(‘se’s heroin, and screeninp cus- 
tomers. 

—Snpplied the Inplese orpanization 
with ipiantities of “inannite” to 
■ dilute for resale innlti-kiloprani 
• piantities of heroin. 


•loseph Ceriale 
a k 'a ‘Moe Red" 


Anpelo Mainone 
a/k a “Ruteh” 


l''iank Fupliese 
a* k/a “Butch” 
a k/a “Georpie’’ 
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Mnceiit J)’Amico —Kcccivcd cucaiiic and a quarter 

a, k, a “Vincent Rizro" kilojjiain uf heroin from Fiunk 

Stasi, an Inylese aide and whole- 
saler. 

Frank Russo —Ue<‘eived lier(dn from PuRliese 

and Rarnalta, wlio distribiited for 
l»otl> Inplese and Pugliese; re- 
ceivwl heroin from Huia-.v Pan- 
nirello and Patty Dilacio, whole- 
salers for DiNapoli, and sold 
heroin on three oecasions to an 
undereover agent in Januarv, 
1973. 

■Scrved as a “stash’’ and mixed 
narcotics for Pngliese, Dilacio, 
and Pannirello hetween Novem¬ 
ber, li>71 and the Spring of 1972. 

Purchased narcotics from Frank 
Pngliese, from John Rarnaba, and, 
after Pngliese turned over con- 
duct (»f his narcotics businese to 
Pannirello and Dilacio, from 
Harry Pannirello. 

ilaltie Ware —l sed lier ajiartment for numerous 

transfers of narcotics from Pu- 
gliese and delivered narcotics for 
Dilacio and Pannirello to distri- 
butors. 

\\ illiam Alonzo —Partieipated in the narcotics dis- 

u k a “Biitch Ware’’ iribntion network operating out 

of Hattie Ware's apartment and 
i-eceived heroin from Harry Pan¬ 
nirello. 


•Iohn Damna 
a k/a “Sinatra” 


.Fohn Springer 
a k a “Hank” 







Wanoii Robinson —A Wasliiii^ifoii. distributor, 

a k a “Alan’’ wlio i-tn-eivcd i|iiantitie8 of nar- 

cotics froni Pugliese and co-con- 
spiratois Tboinas Dawson, Hany 
PaimiiTllo, and James Provitera 
tbroufthout 1971 and 1972. 

Ilenry Salley —Received and |)urtici)»ated in de- 

liveries of nareotic.s both alone 
and witb Robinson on three oc- 
casions in the Fall of 1972. 

Five major |tarliei|ianls in tbe considiacy testilied to 
its raiifje, operations, and personnel. These )>rincipal wit- 
nesses were: .John Rarnaba, Frank Stasi, Harvy Pan- 
nirello, Thomas l)a\v.son, and James Provitera. 

2. John Barnabo 

a) The Beach Rose Sociol Club Group— 
Inglese, DelVecchio, Christiano, and 
Mamone 

In tlie iate I9»i(ls .Jolin Rarnalta. wlio had eonsiderable 
prior e.xperience in tlie nareotics trade, was in tlie business 
ol' raisinjj; and trainin^; This oecupation brouftht him 

freqiiently to an animal liospital (»n the Roston Post Road 
in the Rron.v where lie became well a(.-<|uainted with the 
severed defendant Rieliard Forbiiek, who was em])loyed 
there (Tr. 1241-42).* In Deeember, 19(>9 on une of Barnuba’s 
hoispital visits I''orbrick ask«*d if Rarnaba eould obtain 
nareotics and. when he rejieated llds impiiry dnrin^t the 
foilowinp inonths, Rarnal)a sn^jiested that Forbrick teli 
liini when he was ready to bny (Tr. 1243 ). 

• “Tr." refers to the triai transcript; "H.” refers to the 
tran.script of pre-triai hearings; “GX” to government exhibits; 
“DX" to defendants’ exhibits; and “Br.” to the brief of the 
specified defendant. 
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In .luly, 1070 ]lai'iuil)ii liap|K*netl to meet tlie appellant 
Louis Ingleae, whose nieknames weie “Cligi" ami “Tlie 
Whale.'’ Rarnaba, who had known Inglese for some l.” 
years, a.sked if Iiigleise eoald sup|)ly him witli “goods". 
Inglese said tliat lie eould and told Itaniaba tliat he eoiild 
l»e fontaeted at the Heach Uose t'lub, locatetl at IWOd 
Wilkiiison Avenae in the Bronx. Inglese added that in his 
absenee Harnaba eonbl deal witli either appellant Donato 
Christiano (“Finnegan") or defendant dosepli DelVeeehio 
(“Joe Crow") ( Tr. 1243-4«), 

The following inonth at the animal hospital Forbriek 
ordei-ed from Karnaba a qnarter kilogram of heroin and 
a qnarter kilogram of ciK-aine for his two eiistomers, who 
were respeetively iinindieted eo-eonspiratoi- Paul Di Gre- 
gorio (“The Arrow”) and the defendant Henjamin Tolopka 
(Tr. 1247-50). That evening in the Heach Kose Club 
Harnaba placed Fori iri (•k’s order with Inglese, who set 
prices of f.5,.500 for the heroin amI $3.000 for tlie (•«waine 
(Tr. 1252). Harnaba left the elub, met Forbriek back at 
the animal hospital, and then retnrned to the elub, where 
Inglese intriKlneeil him to Inglese's partner DelVwehio 
(Tr. 1252-53). Inglese told Harnaba to drive down the 
Street and await deliverv (Tr. 1253). Abont twenty min- 
ntes later DelVeeehio and ('hristiano drove together to 
where Harnaba was jiarkeil and Christiano passed the nar- 
eoties to Harnaba (Tr. 1254). 

Harnaba delivered the eoeaine direetly to Tolopka at 
Tolopka’s horne and the heroin to Forbriek at the animal 
hospital. The next day Forbriek agreed to jiay Harnaba 
$500 for every qnarter kilogram delivereil and he gave 
Harnaba $S,*»00 in small bilis (Tr. 125()-(il). When Har¬ 
naba deliveretl this money to Inglese at the elub, Inglese 
told him that on fature transaetions payment had to be in 
advanee of delivery (Tr. 1262). 
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Iu SepU‘mbi*i-, 1!>70, llai-iitiliii, at FoHiiick's m|ut*st, 
aimllHM' (iiiai li*r-kil(»j;iaiii ul' liaroiu troin luglest* at 
tlu‘ fluit, llanialta mcived I8!(t,()(10 in small ItilLs Iroiii Fui- 
Itiick, kept and paid lngle.sf the iigru**»! price uf 

tfri.udt) fui' llds lifi-uiii. Att(*i- liigh*.si* and Fhristiunu 
cmintud fla* inoiiev, ('liiistianu Udt Ilie ilnlt, and npon his 
retnrn liiglm* dtdivcml Ilie ln‘i<iin Iu Itarnaha, who brought 
it to Furbrick (Tr. I2{)7-1:I0()). 

In Oftubcr, lb7(l Hai-naba, baving luanicd that Ingle.st*'s 
namttics wen* in short snpplv, jinrchas<*<l nanotics for 
l‘'orbiifk twice froin suvered defendant Itoniiniek Lessa (Tr. 
l.’{(h')-1334). One of l'oibriek's enstoiners for this nar- 
eotic.s was 1’anl DiOregorio (Tr. 1331-34). Dnring his 
negotiutions for these driigs Harnaba told Lessa that In- 
gl(‘se's nareotics priee.s were inore ren.sonable (Tr. 1321-22). 
Lessa replied that his drngs were of higher «piality. He 
e.\|)luined that both he tind lngle.se had the sanie sonrce— 
nnindieted eo-conspirator VineenI Fapa—and that Papa 
gave hini jtnre nareolies bnl gave Inglese dilnted or “cnt’’ 
nareoties, whieh were onl.v half pure (Tr. 1322). 

In the following iiionth, Abiveinber, i*.l70, Hai luba met 
w.ith Inglese and DelVeeehio ul the Heuch Kose ('Inb, and 
Inglese told hiui that drngs were ugain available (Tr. 
1334-3(1). Shortly alter this inetting, llurnaba tilled separ¬ 
ate orders froni Forbriek wittt two separate purchases o| 
nareoties negotiuted with Inglese at the elnb. The lirst 
triinsaetion involved a t|narter kilograni eaeh of heroin and 
eoeaine for whieh taraaba jtaid Inglese 18,500. These 
drngs were tlelivertd to Harnaba by Christiano and Uel- 
Veeehio (Tr. 133(i-41 I. The seeond deal was for a ipiurter 
kilograni of heroin for whieh Harnaba paid Inglese $5,500. 
I•'rank Stasi,* assisted by ('hristiano. delivemi this nar¬ 
eolies (Tr. 1.353-56). 

* Frank Sta.si wa.s a (fovernment witneas at trial. 
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Iii late NoveiiilHM-, lltTtt Hui-iiuba ii^ain paid Iiiglese at 
tla* club aiiother fr»,50() in sinall bilis he received from 
Forbrick for another (|iiarter kilograiii of heroiii (Tr. 
13601. This time Inglese i)laee<i tbe nioney on th^i bar 
in the elub, culletl to tlie a|>])ellant Angelo .Maiuone, and 
Inglese ainl Mainone then eonnted the uione.v (Tr. 1360, 
164.V40I. Later the saine night HarT‘"i'i;a went as directed 
to the baekyard of lnglese's residenee in the Bronx, where 
he t«)ok delivery »tf the heroin from Christiano in the pre- 
.senee of Inglese and DelVeeehio (Tr. 1362). 

In iJeeemla?!-, 1070 Barnaba paid Inglese !||i;i,500 he had 
receive<l from Forbriek for an eighth of u kilogram of 
heroin (Tr. 1363-64). When, after ten days or more, In¬ 
glese was niiable to supply the heroin, Forbriek asked 
Harnaba to get 'lacK the f;i,500 (Tr. 1367-68). Karnaba 
went to the Ileaeh Rose Club, where he told Inglese of 
Forb.-!ek's <'oneern over the monev. Harnaba suggested 
that Inglese meet Forbriek, both in order to allay For- 
briek's fears and t(» make it possible for Forbriek to deal 
direetly with Inglese should something happeit to Barnaba 
(Tr. 136H). Inglese replied that he did not want to meet 
Forbriek bnt, when Mainone, who was listcuing, assured; 
“he was all right, . . . he knew his wife, . . . he was okay, 
there was nothing wrong with him”, Inglese relented (Tr. 
1368-60). After Mainone had vonehed for Forbriek, Bar- 
nalia introdiieed Forbriek to Inglese ut the elub and For¬ 
briek ae«-epte«l IngIeHe's suggestion that he await deliverv 
(Tr. 1360». After additionul delay in delivery of this 
order, Harnaba, at Forbriek’K iirging, reeovereri the f3,.')00 
from Inglese and retiirned it to Forbriek (Tr. 1373-74). 

On one «Hwasion whili Harnaba was at the elub with 
Inglese and ('bristiano, u man named Kal|»h “The General” 
Tiitino started to leave the elub. Inglese asked Tutino if 
he were going to see “this giiy’. Tutino explained that he 
was and that he would try to “jjull twelve paekages oflT’ 
(i.e., twelve kilograms of heroin) (Tr. 1371-72). After 
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Tiitiiu» lii};ios(* lold ('liristiano that “Ihis guy” 

was co-conspiiator Vincent l’a|)a. ('licistiano said tliat hc 

donlttwl Ttitiiv'» wonld l»c snccessful (Tr. 1372). 

In thc iiis’ part ol' l!t71 llainaha workcd as a nsed car 
salcstnan. llc icsiiincd liis narcoti<‘s dcalings in June, 
l!(71. wlicn a inan naincd “Hnikc" visited the car lot in 
thc Kninx wheic Harnalia was working. Burke said that 
Foilirick luu; scnt hiin and tliat he wanted to biiy an 
cightli <»f a kilograiii ol' hei-oii;. Hai-naha, after checking 
with roilnick, t<K»K 1'ioin llurke and thcreaftcr went 

to thc Hcach Hosc ('Inh, wlicrc he ])urehased an ounce of 
lieroin and tliree onnces of diliiting materini called “man- 
nile” froni lngle.se r ?2.IM)lt. Ilarnaha inixed the Iieroin 
and the niannite and deliveied this naicotics the next day 
Io lliiike al the nsed car lot (Tr. 1421-25, 1649-53). 

A few days later Itarnalia l(*arned that two nien had 
come to the lot looking for him, had tlireatened the owner 
with a gnn, and had deinanded Io know where Harnaha 
lived. Harnaha Ihen tele])honed Hnrke, who lold him that 
the «inarter kilogram of heroin was no gotnl, that he had 
Ihrown it ont, ainl that he wanted his money back. Bar- 
naha refns«*d to retnrn tln* (Usi,01(0. A few days later an 
angry hnrke nnsnccessfnlly songht Harnaha ont at his 
Innne (Tr. 1425-6, 1654.56). Harnaha went to the Beach 
Kose ('Inh and t«dd Inglese of Hnrke’s threats. Inglese 
assnreil Harnaha that the heroin was of g<M)d quality and 
that he shonld md lie concermd ahont Bnrke (Tr. 1427, 
1662-64). 

Ahont a month later Harimha again mentioned the 
Hnrke atfair to Inglese at the cinh. This time Mamone was 
akso ])resent. Mamone Itdd Harnaha that Bnrke was his 
‘‘cnstonier" anil thiit Hnrke* owed him ^25,000 or J|i!30,000. 
.Maimnie lold Harnaha that he would get in touch with 
Hnrke aml Iry Io “straight**?i ont” Harnaha’s prohlem (Tr. 
1427, I(i65-(i7). Tv.* «»r three days later ontside the clnb 







-Muiiione infoniied linrimlm thnt lio had t(dd Hiii-ke to dc- 
(liut the f;{,n00 froni tlu* ** inoiiev Hiiike owhI Mamoiu*. 
Mninom* said tliat now Haiiiaba (twcd liiia tla* f.‘{,()00 (Ti-. 
1427-2S).* Maiaoncs iiiteiventian witli Hiirkt* was evidentl.v 
sucfossfal, and Haniaha nev(*r li(*ai'd fi-nin hini aaain (Tr 

b) DiNapoli's narcotics operatiori: Frank Pugliese, 
Russo, Springer, Gamba, and Mamone 

In diily (II- Auffust, 1!>71 llai-nalia nict a|)|)ellaut Fi-ank 
••llntcir' PiijrlieHt* (Hitsidc tlic IScacii Knse Social (’lul>. 
Ilarnalia i-oinplained tliaf Iu* was “doinu liad” and 
said tliat lie nmld lielp oiit (Ti-. 1430 1 . The next day 
Maniaha nict IMifrIicsc at Izzy's Fnnclieonettc in ilie Bronx. 
Fi-oni tliei-c tlicy drovt* t<» tlic lli-onx i-i‘sid(<nce <if ap))ellant 
John “Hank" Spi-injtcr, wln-i-c l’n<r|ii*se introdnccd Spriiifjoi- 
to Marnalia and infonncd Spi-in^nM- tliat tliei-eafter In* 
slioiild piii-cliaso his naicotics fi-nni llaniaha (Tr 14*>«»- 
1432). 

A sliort tinn* latci- IMij^licsc inlrodai-od llainalia to two 
of his a.s«(K-iatt*s in the nai-cotics trade, Harry l*annirello '*• 
and defendant I*at Dilaeio. l*iijrli(*Ne, who was sisin to 
fto to jiiil. tidd Faniiirello and Dilm-io tliat they shoiild 
snpply Itariiaha with heroin on eonsi^nnient at an ap-ecd 
price of f2r».0(H) jmt kilo^naiii (Tr. 143 : 1 - 1430 . 1825). 

A few nijfhts later, in late An^rust or early Septeinher, 
10(1, llarnaliu tilh*d Sprini;er*s oi-d(*r for one-eighth of a 
kilo;irani of heroin. Harnalia, who ohtained the heroin 
froni Dilaeio, was paid |:i,.5l)l) hy Sprinjror and realized 
1500 on the transaetion (Tr. 14:15-1438). 

* Unknown to Mamone or Barnaba this meeting was photo- 
graphed by a Detective assigned to the Bronx County District 
Attorney’8 Office. Six photojrraphs of Barnaba and Mamone were 
received in evidence and were identified by Barnaba as photo- 
graphs of this meeting. The photographs were taken on August 
20, 1971 (GX 20-20E Tr. 909, 914, 1429). 

** Pannirello testified at trial aa a Government witness. 
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lu latt* Octoliei' iiiid Xoveiiiltor. IIITI ISariiiiba, on tliroe 
st*i>arate occasiunN, soid kil<)}>i'Uiii (luautities of 

luMoin tu Sitriiijicr. Katli tiim* Spriiifjer paid ISaruaba 
(Tr. 1N(»-145(», ). Kaniaba liad prcvi- 

onsl.v ubtaiiiuti fids lici-uiu fnnn Dibudu, wbu liad deliveied 
it tu idui at tb(‘ (‘xpress diiectiuii uf IMiuliesi* (Tr. 1449- 
1451). 

ISufuiu l*U}ilii‘sc uiitercd jai| ia Ortubur 1971, be aial 
Itariialia iiud a|»)Kdlant b^rank Kiissu at lzzy's. Kiis.su 
urduruil oiu*-(*i)i'litli uf a kilu}>ram uf lieruiii frum 
Tbat ni},dit Pniiliesu }*:av«* tliis buruiii tu Kariiaba, wliu in 
tani d(div»*ri‘d it tu Kussu. Kussu jiaid IJl.lKttt tu l’n}ilie.si>, 
wbu }iav(* Karnaba *l!0d fur iaakin;> tln* dt*liv(*ry (Tr. 1441- 
1444). 

On Ulli* uf tlndr nuiacruiis niuctiiitis at lz7,,v's Liin- 

rlicuindt»* IMijili(*s(‘ tidd Karnalia, as Lussa liad oarliur, 
tbat cu-cuiispiratur Viiucnt rajia siipplusl Iiifjlesi* with 
bi'i'uiii. I*ii}{lii*s»* ndatud tbat ln}>'lu.su bad askud biin tu 
ask Papa fur a “parka}*»*" (a kilu}>:raia uf buruini un 

cuiisi^iiinuMit. Pu^lir.si* saiil tbat lii^tlUssi* “was druwniiijj, 
and ‘lli* wants na* tu ;iu duvvn witb bini'" (Tr. 14.t(it. 
Wlicn Karnaba iiski-d liuw Pll}^li(*sl• t-uuld obtain a ttackafie 
fruin Papa uii cunsifinniuiit, Pufilifsc rcpliisl: 

“\V**'r(* tijjlit. 1 call bini rin lu." Piiffliese addod: 

“I inilhsl a car utf a sliip unu tinu* fur bini [Papa| 

witb t(*ii packafics in it" (Tr. 145(i l457l. 

On anutlier ucrusiun in Octubur, 1971 Pnuliusc niet 
Karnaba at tlir Cuttiiinc Inn, a Krun.v restaurant, wbieli 
Piifiliese said appellant -lusepli OiNapoli owned, and toin 
bini uf bis ties tu DiNapidi. Pnjiliese stated tbat lie and 
DiXapuli were partners in everytliiiijr biit the restaurant 
(Tr. 1457-1458). 

In Oetuber, 1971 un tlie nit-lit befure he entered jail 
Piigliese liusted a farewell party at bis Krunx lionie. At 
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thi.s partv hi* askiMl |{iiiiiiilia's «tpinioii of usinjr appellant 
John ‘‘Sinatia’’ Uaiiiha as a “stash" iiian foi- tlie nureotics 
operatiou. Rainaha repliiHl that Pn^fliese shonhl «leeitle 
tliis foi- hiniself (Tr. UdO-dl). 

After riiftliese went to jaii Raiualta lontinnwl his con- 
taets witli Ihiunirello and Dilacio. Iu November, 1!(71 he 
paid theni niost «»f wliat lie o\V(*<l for tlie heroin previonslv 
supplied «»n tonsipiinent at IMiglieses directitni (Tr. 14r>2. 
14.»yi. In Novend)er, 1J»71 Marnaba also aecompauied I'an- 
nlrt*llo to New Jersev, where 1'aunirello delivere<l heroin 
in a Howard JohnKou’s parkiiif,' lot to two blaek men who 
w-ere drivin;; a ear with District of ('(dninbia lieeiiBe plates. 
Ilefore Ibmnirello left New York t<. niake this delivery, 
1‘annirello and Dilaeu* met with Oaml>a (Tr. UoJ-Hoti). 

In Deeemiter. 1971 llarnaba ayain sought to obtain 
nareoticH from Dilaeio. Dilaeio told Rarnaba that he had 
mtue. Dilaeio adde«l that DiNapoli had none either. Di¬ 
laeio then volunteere<l that he was (joinir to see DiNapolYa 
partner llutehie (Tr, 1401 i. This remark prompted the 
followinj; «•onversatioii: 

Marnaba: (refeirin;; t(» Mnteh Mn^die^e) “Mutehie, 

Mntehie is away.” 

Dilacio: “No, not that Mutehie, Mntehie Mamone.’’ 

Marnalm: “Thafs his partner?" 

Dilacio: “Yes” (Tr. 1461-1462). 

In No\(MMb(*r. 1!((2 Marnaba was arrest(‘d on nureotics 
ehaijtes by New York City poliee offleers (Tr. 14821. 
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3. Frank Stasi 

a) Trafficking in narcotics at the Beach Rose 
Club: Inglese, DelVecchio, Christiano and 
Ceriale 

In 197(1 Fiank StuHi, whnsc uicknaim-s wimt “IIoo lloo” 
and “Tlu' lloui»", wniit to \v»)pk as a steward at IngleseV 
Unaidi S(K-ial Cluit (Tr. 273). In the cour.se of his 

(‘ni|)lovnient there 8tasi had aluiost daily contacts with 
Injllese and frequent contacts with, anion;; others, l)el- 
\'ccchio, Mainone, and Cliristiano (Tr. 282-<S3, 381). 

In late 1970 In^jle-sc titld Stasi that he was jjoinji to 
olttain “j{<mmI.s*' and that if Stasi was interested in helpin}> 
out. l)elVec(diio wonld show hiin what to do. Stasi said 
hc was interested (Ti-. 285-86). Thei^eaft^*!-, Stasi assisted 
lny:lese’s sultordinates in nii.\in|L> narcotics for Inglese on 
at least eight occasions: four times at DelVecehio’s hoine 
in Xew .Ters(*.v and fonr times in Stasi’s Ilronx apartment. 
Aftor ali Itnt (lie tirst mixing session. Ingl(“se jtaid Stasi 
12.000 ( Tr. 371). 

The tirst of these nd.xing sessions oc<urred a few tlays 
after lnglese's tirst disi-nssion df narcotics with Stasi. On 
lnglese’s direction Stasi accompanie<l llelVwi^hio from the 
Iteaidi Ilose Social Clui» to DelVeccliio's horne in Itloom 
tiehl, Xew .lersey (Tr. 2871. There Stasi iind DelVecchio 
inixe»! three kilogi-iiins of heroin with mannite and pa(-k- 
agfsl the product in twelve hags. ea<h containing sixteen 
ounces or ulmost a half kilogram (Tr. 289-91). While 
Stasi waited at a nearl»y diner, DelVecchio deliverisl tlie 
narcotics t<» “his luiin". DelVecchio and Stasi then went 
to the lllne laninge, ii liar at Westcliwter and ('roslty 
Avenues in tlie ISronx, and told Inglese tlnit everything 
had gone as planned (Tr. 2!)2-4. 912). Inglese |)aid Stasi 
*100 for his work (Tr. 294 l. 
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Stusi and DelVetrliio t-ut and jtackagtHl heruiii in Xew 
Jersey on tliree subsequent (xniKiuns. bbuh time thev 
mixe«l thi-ee kilograms of heioin with inannite to obtain 
twelve half-kilograin packages. Kueh time DelVecehio dis- 
|K»se<l nf tliis heroin and Staai infoi-med Inglese everything 
Imd gone as planned. On tlie seennd mixing sessiou, Chris¬ 
tiano assiste<I Stasi and UeiVeeehio (Ti-. 2yr)-302, 317, 333- 
37 I. Oeeasionally, Stasi was paid by Inglese aftei- connting 
imme.v with him, DelVecehio, and, on one occasion, Chris¬ 
tiano. The money was counteti and separated into stacks 
<tf fl,0«(». The total amoiint counted each time was between 
$.3(1,0(M» and $40,000 (Tr. 372-76). 

.V e»ni))le of months after the last mi.xing session iu 
Xew Jersey Inglese told Stasi tliat tliey were going to use 
Stasi*s apartment to mix nai-eoties (Tr. 303). Soon there- 
after DelVei-chio and Stasi went to Xew Jersey, wherc' 
DelVecehio piirehased |)arapb<‘rnii1ia for <iitting the nar- 
«•«tics (Tr. 304). The two men then drove to Stasi’s 
ajMirtment at 1113 Vincent Aveinie in the Hronx and jHit 
the paraphernalia in the kitchen pantry (Tr. 30.")). 

.V coiiple of days later Inglese told Stasi to go to a 
barUasbop on IMeasant Avenne in .Manhattan to get man- 
nite (Tr. 30.")), froni appellant Joseph ‘‘.T*)e Ked” Ceriale 
(Tr. 306-307). Stasi went to the barbershop and obtaiiUMl 
$2.000 worth of inannite f.om Ceriale (Tr. 306-08). Inglese 
directisl Stasi to leave the inannite in liis a]iurtment wliicli 
lie did (Tr. 300-310). A few days later, on Inglese's in- 
stnictions. DelVecehio and Stasi mi.xed tliis inannite 
with heroin on tlie kitchen table >n Stasi’H apartinent and 
again jiackagcsl it in twelve bags of apiiroxiniately a lialf 
kilogram each. DelVecehio took ti n |)ackuges and de- 
livere»! them and Stasi kept two in his kitchen pantry 
(Tr. 312). TIn* following evening Stasi delivered botli 
liackages to tlie cliib. One bag was pickeil np by Itarnaba 
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iii tlie kitclieu »*f flu* Meai'!) Udse, uiitl liijjletse <lalivi*rtHl 
llif stH«»n(i j;arkii^t* l(» tlic (lt*fVii<laut •loaopli .Mairbesi* * 
(Tf. 312-31«). 

Stasi ohtaiiuMl manuite finm Ceriale in the sanie luun- 
nei’ (»11 at leost twn siibseiiiieiit oeeasions and eacli time 
|mid (Vriale !|i2,0(M» (Tr. 321 322, 331-332). 

tStasi mi\(‘d and itaekajted lieeoin witli luannite nn tlii'(*e 
.siilise<iiieiit (Mtasiitns at liis apaitmeut. Un the lirst sueh 
(M-easinn DelVeccliin touk teii liags and Stasi a}>:ain kept 
t\v(» hans, whieli lie luter tcsik to the Deueh Kose Clui», 
wliere Inylese delivered (»ne ti» the defendant Marehese 
and .Stasi liiniself delivered the nther to .I(»hu |{arnaba, 
who was jiarked in his car ar<»und the eorner froin the 
elui» fTr. 320-326). 

The 8ee(»nd time ln{;lese told Stasi that siiiee DelVeeehio 
was “h(»t", he was “siihstitiitiii};" the defendant Thoinas 
‘‘.Moe’’ lAMitini *• tu haiidle the hei-oin inixiug (Tr. 337). 
.V short time tliereafter l..entini and Stasi mixed the heroiu 
at Stasi’s apartiiieiit with DelNTwehii» preseut to instruet 
Leutiui. The last mi.xing session was handied bv l..entini 
and Stasi,*** after whieh Stasi irported to DelVeeehio ut 

* At the end of the defen.se case, the Court granted a defense 
motion for judgment of acquittal with respect to the defendant 
Marehese. 

** Lentini pleaded guilty prior to trial to Count One, the con- 
spiracy count, and Count Twenty-three. Lentini was subse- 
quently sentenced to fifteen years on each count to run concur- 
rently, the entire sentence to run concurrently with the sentence 
previously impoaed on Indictment 73 Cr. 327, and to a speciai 
parole term of ten years. 

*** On December 13, 1973, after Stasi’s arrest, a forensic 
chemist employed by the Drug Enforcenrient Administration went 
t(» Stasi’8 apartment (Tr. 1137). He found a trace of heroin 
between the leaves of the kitehen table and traces of mannitoi, 
the Principal ingredient of mannite, under the refrigerator (Tr. 
1141-43). 
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tlu* 1^» IMorulti Esprosso Hoiimi* iiiitl a^isuml liiiii tliaf 
fvi‘i\ thiug had been done (Tr. :{42-43). Euch time, Del- 
Veechio picked up the naivoticss at Stasi’s apaitmeiit (Tr. 
339, 343). 

b) Closing the Beach Rose and relocating to 
Lo Piccoio 

Detectives fi(»m the Hr»nix Distriet Att(»rney's Dttiee 
eoiidiiet(Ml interinitteiit siiiv«‘illaiue of the Heaeh Kose 
Swial Club fTom May 13, 1!I71 iiiitil -laniiary 13, 1972 
(Tr. 910). Inglese wa.** oltserved there almost every time 
and <m «me oeeasieii the siirveilling ottiters folh>\ve<l him 
to the ISlue I..«muge at Westelu-ster aiul Crosby Avenues 
in the r»ron.\. Stasi, ('liristiaiio, ami DelVeeehio were 
also siHiu ofteii at the club (Tr. 911-13). Numerous photo- 
graphs \ven‘ takeii on .May 17, aml 19, 1971 iiiid August 
30, 1971 and were intr«Mlneed as (lovernimmt E.xhibits at 
trial. They show lngh*se, .Maimme, ('hristiauo, DelVeeehio, 
Ralph Tntino, Stasi, and Ihirnaba «-oining from and going 
to the Heaeh Kose Club in varitms eombiuations at ditler- 
eiit times (GX. 23-4S; Tr. 910-920). 

One «lay lngh*se told Stasi that some of tlie traek-men 
working at the elevate<l sidiway on Wilkinson Avenne over 
the Heaeh Kose ('Inb had told him that the elub was 
being observ«*d l»y someone hi«lden in the snbway station. 
Ingh •se said that the H«*aeh Kose liad to be elostnl (Tr. 
327). 

lu faet, Det«*itiv«*s workiii}* for the Xew Vorl ('ity 
lh)liee D«*partment’s .Major Investigations Seetion of the 
OrganiKed Crime Contred Ibirean were hidtlen in a store- 
ro«mi on the elevated snbway station whieh overlooked 
the Heaeh Kose So<ial Club (Tr. 934-3(i). They eomlnete<l 
snrveillanee on several «seasions in April 1!)72 (Tr. 936). 
On April 2S, 1*.*72 the New York City ileteetive eondneting 
this snrv«*illan«-e saw a man in a transit w«»rker’s nnif«)rni 









Piitoi- th(* r.piicli Kosp. Sliortlv iifliMwanls. spveral people. 
iiu'lu(lin;i liif^lesp, appurpiitlv locatiMl tlii* spot where tbe 
(letpctive was seciptpd, and tho survfiilaiup was tlien dis- 
coiitiiuipd (Tr. !»4(:-48). l’rioi- tu its teniiinatiuu, huw- 
pvfi’, colur pictures \\t*ia* takcni uf tln* jtersuus in front ol 
tlic Bwuh IJuKt* (Muli. Tlu‘sp piitni-es sliuwed doseph Di- 
Naj»uli, In^ilese, ('liristianu, .Maiuuiu*, lanitini, and Stasi 
in front of tlii* clnh cm April L’S, lit72 at varions tinnis 
and in vari<»us roinlnnatioiis ((IX. 4U-«)8; Tr. 93ti- 

!t4l, 436-37). 

c) The Lo Piccolo Espresso House: Tramunti and 
Inglese 

Afl(*r disrov<*rin}i tln* suliwav station surveillau<'(*, In- 
and tlu* others sto|»]K*d fr(*<pipntin}>' tln* Itearh lictsr 
Sorial ('Inl» (Tr. 3L»7). Iiifrlpsc and Stasi tiien hefran 
rej^nlar visits to an »*spi-psso cortcH* lionsp rallwl Ix» Pircolo, 
locat»'»! at \V»-stili»*st»*r and l{»)lM*rts Avpnn»*K in the Itronx. 
Tli»‘ L»t IMccolo i»atr»»ns »lrank PHpr»*ss»i an»l plave»! Zip:ainet, 
an Italiiin »-ar»l pini»*. \vlii»li wiis rnn l»y appellant ('arinine 
Tramunti (Tr. 327, .IdSi. Trainnnti was there ev»*ry »lay. 
as w»*r»* Iii}>'l»*.s»* aml ('liristiiino (Tr. .13(1-31). 

On»* aft»*ru»»»)n Stasi saw Inj>l»*se iiml Tniinnnti taikin;; 
(OKether at Lo IM»ti>1»» (Tr. 3S2-3I. Stasi puss»*»l liy tliem 
»>n th»* wiiy to tli»* nien's ro»»ni aml »»v»*rli»*ar»l liif^lese say 
“I »'.\p»‘» t some }i»»»Mls; 1 iim n»*'"}i need soine m»)n»*y." 
'rriimunti no»ld»*»l liis li»*a»l (Tr. .184). \\ heu Stasi left 

the hatlinsmi. Injilese and Tramunti w»*re stili talkinn. 
ln}jl»‘se int»*rr\i]>t»*»l th»- »»»nversation aml t»d»l Stiisi he 
want»‘<l t»> talk to him. The next day ln}il»*se t»d<l Stasi. 
“1 »‘xp»-» t»*il some }fo»Mls iiml I di«ln't } 4 et it” (Tr. 38i>). 

Sluutly ther»‘aft»-r. on IVhruary 23. 1973, Stasi. Tra- 
muuti, iiml ii|»p»*llant .los»-ph DiXapolis brother, \ im-ent 
l)iNap»di. weiit lo;ie(her in Stasi's »ar t»» the Tear l)r»)ps 
Ibm Soir, a nip;ht»lub ou Ilaychester Avenue in the Bronx 





(). ( hi iirriviil tlit* tlirw \v»*r(‘ seafin] witli oth(*rs 
)it a larya tal»le wliicli liad Imtii rmTv<Hl fctr Vincent Di- 
NapoH. Stasi sjit next to Trainunti and tlie two talked 
thi*ou;;in»iit the evcniii;;.* Ti-aiininti said. “(Ji;;i [Inttleae], 
the hi{; jjnv. I iimks hini; « itlioid liini. nothin}? «"es ri«h( 
—the dub. tliere’s nothin« liappcnintj in tlie Vlul)’’ (Tc 
389). 

The next day Stasi weni tu .see Inglese in the Tonibs.** 
Stasi testilied as follows; 

y. Cunid von tell iis tlie cunversa*^:on that you 
had with (}i«i? A. Well, he was aHkin« me, “Whafs 
happenin« outsidc?’' 

1 say. “Ifs prett.v siow." 

And he says. “Have you seen .loe Cruw [Del\’ec- 
ehio| or Finnegan [('hristiano] ?’’ 

I sa.VH, “No, I haveidt seen theni." 

Ile says, “(teez, I wish soinething happens. This 
way \ve conld «et soine inuney." 

I says, “I hojie the saine thin«.'' And I says tu 
hiin. “Yon know, I seen ('arinine abont the (’lnb 
aiul he says abunt the cunversatiun aliont the inuney, 
yes or no, yon would know.’’ 

Through that there, he says. “If yon don’t know 
whafs happenin«, I don’t know. Jnst say no.’’ 

Q. And as a resnit of that what did you do? 
A. Well, I went to the Lo I'ieeolo’s the next day 
and he was standing watchin« thein playing cards. 

(J. Wbo was? A. ('arinine Trainunti was watch- 
in« thein playin« cards. I said. “I went to see 
Gigi. He told uie ‘nu’ abuut the conversation". 

•That evening two New York City detectives and a police 
officer followed Stasi to the Tear Drops Bon Soir. They saw 
Stasi speaking with Carmine Tramunti all evening. Tramunti 
was at a corner table on an elevated platform out of the way 
of general traffic (Tr. 961-63. 1106-1118. 1191-1194), 

** Inglese was serving a sentence for drunken driving (Tr. 
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Q. Did ('uniiiiie Traniiinti sa.v anythiii}; altout 
lln* conversatidn? A. lle saWl, “All right, 1 guess 
iiothing is lia])|)ening*' (Tr. 390-!)l). 

Soiiietiiiic later, Stasi, Traiminti, aiul Iiiglese had a 
foiiversatioii at Lo IMeeolo (Tr. 3!»4-!»r)). Inglese told 
Traiiniiiti, •‘\Ve’re haviiig a proldeia gettiiig [ThoniasJ Moe 
Leiitini out of prison.” 

Traaiiiiiti replled. “Well. get liiiii <»nt. Wliat is the 

bail?” 

Iiiglese .said, ‘‘lt’s !!f7r),0()0''. 

Traiiiiiiifi was astoaislied; laeaii t(» teli me yoii 

eaii’t get ii|» Well, trv to get hiiii out” (Tr. 395). 

luglese respoiided, “lt's iiol tlie !!|«75,tKKI. We neetl 
eoilateral. We aeed i»roperty” (Tr. 3!K5). 

Traniiiiili aiiswered, “Tlieres iiotliiiig I eaii do alaait 
that" (3961. 

luglese tlieii e.xplaiiied Io TiaiiiuMti and Stasi, “Td like 
to get liiin out beeaiise it's important to the organization 
lieean.se doe ('r<»\v right now can't «Io anytliing, and he's 
very g(»od with figuring and mi.xing. Sct \ve’ve g(»t to trv 
to get liiin out". luglese added that he eouldn’t use Del- 
Vee«diio l)e(ause Del\'eechio was "hot" (Tr. 395-96). 

.Vt Inglese’s direetion Stasi then went to the Hronx 
residenee (d' Lentini's girlfrieml (Tr. 397). When Stasi 
arrived slie and Dentini were s|)eaking by tele|)hone. Den¬ 
tini, w ho was ealling fi-oin the Federal House of Detention 
at West Street, then talketl to Stasi asking what eould he 
done to gid Idni out ol' JaiI and speeitieally asking what 
the "old nmn" I referring to Trainunti) eould do to help 
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(Tr. Slasi told Leiitiui Ihat (lu* “old luan" 

had soujeoiK* with pioi>orlv and he wonld ti-y to yet hiin 
out (Tr. 399).** 

d) The Pelham Log Cabin and the Centaur: 
Inglese, Christiano and D^Amico 

After Leutiui pusted bail Stasi saw liiuj at ? .< Pictolo 
(Tr. 399), Leiitini told Stasi that the defendant Jack 
Spada,*** who was knuwn as **Gioeomine”, had soniethin); 
for hiui at the Pelliaui Lo)? Caliin in tiie Ui-onx and that 
he should meet Spada between .S:00 and 9:00 p.m. (Tr. 
400). 

Stasi wenl tu the Pelliam Lug Cabin and met with 
Spada, Inglese, ('hristiauu, and derry Zaufardiuo.**** When 
Stasi arrived Inglese said—*‘llere’s a gny sitting on sume- 
thing and you're late’’ (Tr. 400). 

* In asking Stasi to come to the Tear Drops Bon Soir, Vincent 
DiNapoli told Stasi “The old man (referring to Tramunti) is 
Corning, why don’t you come? He always gets along with you” 
(Tr. 387). 

** It was stipulated at trial that Thomas Lentini was arrested 
on federal narcotica charges on ApriI 14, 1973 and that on April 
16, 1973, bail was set at $75,U00 cash or surety bond. When 
unable to make bail, Lentini wa.s in custody at the Federal Oeten- 
tion Headquarters at West Street, New York, New York. On 
May 3, 1973, bail was reduced to $75,000 personal recognizance 
bond co-signed by Lentini’s two brothers, and a family frieiul 
and secured by $25,000 cash or surety bond. On May 4, 1973, 
Lentini made bail and put up a $25,000 surety bond (Tr. 4388). 

*** The case against Spada was severed after he was murdered 
—his hands cut off and his tongue cut out -prior to trial. 

**** Gennaro Zanfardino is no stranger to this Court. He was 
convicted of violating the federal narcotics laws and sentenced on 
October 13, 1973 to a term of imprisonment of twenty-five years. 
The Court affirmed his conviction in open court. United States V. 
Zanfardino, 492 F.2d 1237 (2d Cir. 1974). See also United 
States V. Zanfardino, 493 F.2d 1399 (2d Cir. 1974). 



































Stasi nict 8]ia<ln in the hatlii* mihi. Spada said_“I’ve 

u lialf a ki for voii of rocaine; you know ali about i(. 
Ifs snpposed to Ia* b.r Moc Lentini.” Ingleao, Stasi, aial 
Spada di\ided tlu* rorainr aniun.; tli(‘inN(‘lvt‘s (Tr. 401 402). 

Stasi stored this coraiiic in the livinj; rouni eloset of an 
apartinent at lOf)! WilliainsbridKr Road in the Rion.\. 
Tlu* apartinent belon^ed to his {jirl friend. the severed de¬ 
fendant. Maiy Jane Sal vani (Tr. 402). Lentini told Stasi, 
“Lef it sfa.v Ihere a while. \Ve’re jjoing to tiT to get i-id of 
it" (Tr. 402). 

Shortly tliereafter Stasi went to the (Vntanr Bar on 
4bth Street between First and Seeond Avenues in Man¬ 
hattan and took a sinall ainoiint of the rocaine as a sainple 
for appellant Vincent DWinieo (Tr. 403, 410). At the 
( Vntanr Stasi niet I)’Aini(o, who a.sked Stasi if there were 
any “goods” aronnd. Stasi gave hini the satn|)le (Tr. 404). 
DAinieo insistcsl on calling his partner,* who rame to the 
rentanr and told Stasi he wonhl he in toueh with hiin 
(Tr. 405). 

Snhsetpiently, when Stasi again niet n’Ainieo at the 
( entaur, DAniiro told hini he uanted soiue heroin (Tr. 
40t>). The ne.\t <lay Stasi niet the defendant (leorge Tou- 
touian** at the Barone llnr in Kast Harlein. Toutouian 
said that he had heroin if Slasi needed it. The ne.xt day 
Stasi reeeived a «piarier kiirtgrain of heroin froni Toutouian 
ut the Pelhuni Log <’ahin (Tr. 407-408) and he delivered 
this heroin to i>'Aniieo at an apartinent on West 57th 
StriM-t in Manhattan.*** After weighing the heroin, I)’Aniieo, 

* The unindicted co-conspirator Ralph Birdie. 

** The defendant Toutouian wa.s murdered prior to trial. 

*** The agent operator of the apartment building at 424 Weat 
57th Street testifieJ that apartment 2A had been rented from 
December 1972 until .\ugust 1973, by a Vincent Rizzo and that 
Rizzo’8 name appeared on the beli (Tr. 3143-3146). The agent 
identified Vincent Rizzo in court aa the appellant Vincent D’Amico 
(Tr. 3146). 
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wbo was then UNiiig tlu* iiaiiu* “Kizzo," (‘«ntucted his part- 
ner, who came to the ai»artmeiit and api>rove<l the trans- 
action. D’Amico then y:ave Stasi ^^7,000, which Stani in 
tnrn paid Toiitmiian withlioldiii}! irdiO as liis cuiuinission 
(Tr. 409-10). 

On May 22, 1970, Stasi was arrested leaving the apart- 
ment at 1051 Willianishridge Koad, where he had stored 
the cticaine (Tr. 217-220). 

e) Stasi's Post>Arrest Activities 

After he was arrested, Stasi agreed to cooperate with 
the Office of Frank .1. Rogers, Speciul State Narcotics 
Prosecutor, and was imme<liately released (Tr. 420-22). 

Ou May 30, 1973, Stasi, working as an informant, met 
with Thomas Lentini on Pleasant Av'.>nue in Manhattan 
(425-26). Lentini, referring to the cocaine that Stasi had, 
asked Stasi to provide him with an eighth of a kilogram 
that uight to he deliveretl to Domiuick Lessa. Stasi agreed 
and, aeeompanied by some of the police offlcers who had 
arrested him, went to the apartment on Williamsbridge Road 
and removetl an eighth of a kiiogram from the cocaine that 
he had received from Si)ada in the Pelham Log Cabin (Tr. 
426-427). 

That nighl Stasi nuder p»dice snrveillance delivered the 
cocaine to Lentini in the mens rooin of a bar on Man- 
hattans Pleasant Avenne. Shortly thereafter, Lentini de¬ 
livered this cocaine t(» Lessu (Tr. 428).* 

* Police officera conducted aurveillance of Sta.si throughout 
the evening. They aaw him drive up to Pleasant Avenae between 
116th and 117th Streets about 8:30, get out of the car and meet 
Thomas Lentini in front of the Barone Bar (Tr. 1200), and then 
saw them proceed to the Pleasant Avenae Tavern at 117th Street 
on Pleasant Avenae (Tr. 1201). 







After leuving tln* (u\ciu, H(a.si stili under surveillunee 
weiit to the Ceiitaur and niet Mucent D’Amico.* Stasi 
aske«l l>'Ainico aliont the saiuple of cocaine that he had 
given liim. li’Amico replied that he had nut seen his 
“uian" yet hiit Ihat, in auy event, he was inore iuterested 
in heroiii than cocaine. Htasi told D’Aniico that he would 
let hini know if he cmild yet any heroin (Tr. 422-23, 429, 
1201-03). 

# 

lu early Jiine, 1973 Stasi heyan .serviny a 35-day seu- 
tence ou iiikers Islaud.** 

4. Harry Pannirello, Jimmy Provitera, and 
Thomas Dawson 

Harry i'annirello, Jiinniy Provitera, and Thouias 
**Teniu*ssee'’ Dawson revealed in detail the inner workinys 
of the DiXapoli-Puyliese .sphere of the narcotics distribution 
operation. Pannirello was initially invoived in storage and 
distribution, but when Pugliese went to jail, he, in partner- 
ship with Pat Di Laciit, took over Piigliese’H narcotic.s Imsi- 
ness. 

a) Distributing Narcotics: 

The 1380 University Avenue Operation 

In ApriI 1970, Pugliese introdined Pannirello to several 
of his distributors who operated out cf two apartinents in 
the building at 13S0 University Avenre in the Bronx. 
Pugliese introtluced Pannirello to appellant llattie Ware, 
the fugitive defendants. Basii Hansen *** and his wife, Bstelle 

* A plainclothes New York City police officer had preceded 
Stasi to the Centaur and saw him arrive .shortly after 11:00 p.m. 
and engage in conver.sation with D’Amico (Tr. 1201-3). 

** After his release, Stasi was placed in protective custody. 
Since October 1973 Stasi has been in federal protective custody 
and has assumed a new name and a new identity» 

*** Basii Hansen has never been apprehended. 
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••Buuny'' lluuMen * und the wveml defendant AI Gieene 
(Tr. 2124-25).** Panniiello delivered nuinei-ous packages 
of naicotics to Baail Haiiiseu often in Ilattie Wai-e's pres- 
enee (Ir. 2124-27, 2147-50, 2970), und Pauuh-ellu and his 
paitner Dilueio freqnently paid Ilattie Waie to deliver to 
Hansen and AI (Tr. 2979, 2194). 

On one oecasion the appellant Williain Alonao, Uattie 
\Vaie’s hrother, who lived with Hattie and who was calied 
••Butch Ware," asked l*auniiello if he could obtain a sinall 
aniount of heioin ‘to stait olf sinall.” Panniiello oflferetl 
Alonzo two onnces of heioin for 52,000 and Alonzo agreed, 
hut paid Paunii-ello only |1..500 to fl.OOO (Tr. 2190-93). 

TliMreafter, Pannirello’s hrother-in-law Jiniiuy Provitera 
.“tarted ii akiny the uurcotics deliveries at 1380 University 
Avenue ('i'*. 1*966-69). On Provitera's tirst delivery Pan- 
uirello introduced hiin t(» Ilattie Ware and Williain Alonzo. 
(Tr. 29711. .«-Tventually, Basii Hansen arrived; Alonzo, 
Panniiello, l‘rovitera, and Hansen went to Alonzo’s hed- 
rooin where a paekage of heioin was handed froin Provitera 
to Pannirello to Hansen (Tr. 2973). 

Thereafter, Provitera delivered packages to Hattie Ware 
for Basii Hansen and directiy to Hansen in the i eet 
outside the upartinent house (Tr. 2976-78). 

b) John Gamba and John Springer 

In the spring of 1972, Pannirello introduced Provitera 
to the appellant .Iohn Gamba. I*rovitera began picking up 
packages fi-oin hiin at his house on Rosedale Aveiine in ' 
the Brou.\ (Tr. 2982-84). On his second visit to Gainha’s 

* Estelle Hansen posted |30,000 cash bail and became a fugi¬ 
tive prior to trial. 

**The building manager at 1380 University Avenue testified 
and introduced a lease eatabliahing that defendant Hattie Ware 
was the lessee of Apartment IIG and A! Greene used Apartment 
7D (GX 83; Tr. 3866-8876). 







lioiiNt*, Gamba was weifibing und pac^iifjiiiji heroiii widi 
l'annii-i‘ll(> {Tr. 2!>sr)-86). IM-ovitera picked up ]>ac-kagfs 
fi-«>m (lumba on tw») subseqiient uccasioiis and dalivereil 
thtmi to llaiiHeii (Tr. 2987-89). 

In Jane, 1971 l’uglie.'ic tonk Ibinnirelb) tn the apartmeiit 
nf apixdlant Springer, wliom be oalkxl “Hank,” to collecf 
inoiiej’ whicdi was owed to Pugliese by Paul “The Arrow’’ 
Di Gregorio. Di Gi-egorio worke<l with Springer in the 
nairotirs business and was also a rourier for Pugliesc 
(Tr. 2133-34, 2136, 2219, 2603-24). 

c) Joseph DiNapoli's Narcotics Operations 

One afternooii in Juiie 1971, Pugliese suggested tlial 
l'annirello drive w him tt) the hoiiie of appellant dosejdi 
l)iNapoli’s girl friend on llronxdale Avenue in the Bronx. 
l*ngliese’s visit was to bring iiioney to UiXapoli, who hc 
.suid was his partner iu the narcotics basiues:j (Tr. 21311. 
l’rior to going into the honse, Pugliese put soine of the 
inoney in his sock, e.xplaining that he was cheating Di- 
XaiK)li. After Pannirello and Pugliese entered tne houae, 
Pugliese laid about |8,000 to fl0,000 on a eoffee table. 
DiXapoli began to count the inoney, Imt after a few 
secouds, he pushetl it aside.* (Tr. 2132) 

On one oecasion Pugliese luentioned that DiXupcdi was 
iu jiartnership in the nareoties business with a “Vinnie," 
who, like Vincent Papa, lived in Queens (Tr. 2217, 1322, 
1320, 1311). 

* Genevieve Patalano, called as a Government witness and 
granted immunity, teatified that "he was Joseph DiNapoli’8 com- 
mon law wife and that from October 1969 until March 1972 
DiNapoli lived with her at 1908 Bronxdale Avenue in i ie Bronx 
(Tr. 3264). She looked at a diagram of the interior of 1908 
Bronxdale Avenue which Harry Pannirello had drawn (GX 78; 
Tr. 2219-23) and her testimony demonstrated that the diagram 
was substantially accurate (Tr. 3267-66). She testified that she 
had srjn both Angelo Mamone and Vincent Papa visit DiNapoli 
at 1908 Bronxdale Avenue (Tr. 3267-68). 





Pugliesf weiit tu jail iii October, 1971. Befoie lie left, 
l»e tuined over his nurcotic.« lMisine.ss to Pannirello and 
Pat Dilacio (Tr. 2139, 2153). Puglie.se told Pannirello and 
Dilacio that he was leaving two kilogranis df heroin and 
soine cash with thein. The followiiig agreeinent wa.s reached; 
Dilacio was to pick iip the heroin 1'rom DiXapoli, jiaying 
hiin ^22,000 per kilograin, and take it to a “sta.sh”, whei-c 
1 anniiello could pick it up and deliver it to the cu.stoiner 
(Ti. _154-59). Pannirello and Dilacio were to deliver 
narcotics on consignnient to Harnaba at whole.sale prices. 
Dilacio was to pick up two kilogranis iininediately froin 
DiXapoli and store the goods in Pugliese’.s garage.* ** Pan¬ 
nirello and Dilacio were to pay over soine of the profits to 
l*ugliese’s wife and to save others until Pugliese was re- 
leased (Tr. 2165-66). 

The next night Pannirello went to the “sta.sh,” a garage 
near Puglie.se’s house, obtained a half a kilograin of heroin, 
and delivereil it to Thoinas “Tennessee” Dawson, one of 
Pugliese’s custoiuers froni Washington, D.C., for if.i6,l)(10 in 
cash (Tr. 2167). l'annirello tlien distributed the reinaining 
one and a half kilograms ainong John Parnaba, Basii 
Hansen, and AI Greene (Tr. 2151-53, 2170-73, 2193-94). 

lu late Xoveniber or December, 1971 Dilacio told Pan¬ 
nirello that he hud called DiXapoli to get soine heroin 
and that DiXapoli was going to furnish hini a kilograin 
for ^22,000. Dilacio said he would pick up the heroin froni 
DiXapoli and take it to a “stash” at appellant John 
Gamba's house (Tr. 2175). Pannirello v/ent to Gamba’s 
house, met Dilacio and exaniined the kilograin of heroin in 

* Dawson pleaded Ruilty to Count One of the indictment 
prior to trial. 

** Pannirello identifled two photographs of the garage (GX 
7f> and 77; Tr. 2220). The owner of the garage testifled that 
Frank Pugliese had rented the garage about two and a half years 
earlier—about July 1971 —for seven or eight months (Tr. 2935-37). 
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(Juiiibu’s preseuce. (iumbu wus paiil |300 a week l'oi- storiiiy 
Ihc beroiu (Tr. 2177-78, 22U1-02). 

Froin Deceiubei-, 1971 to Jauuury, 1972 Dilacio al- 
teiiipted to obtaiii more uareotics froiu DiXapoli. Oii oiie 
occasiou, rauuirello was iu Dilacio'8 apartiiieiit wheu Di¬ 
latio waa calliug DiNapoli for iiarc«)tics. He hearil Dilatio 
lalk witb “Joe.-’ Afterwards, Dilatio reported tliat Di- 
Napoli had told liiiu to ait tigbt and tbat he wouid notifv 
him if he had auythiug. DiAapoli kept putting Dilatio oll, 
aud, tinally, Paiiuirello aud Dilatio decide<l to turii to the 
defeiidaut, Carmiue Pugliese,* Frauk Piigliese’s brother, for 
iiartotich (Tr. 2180-85). Thereafter, they obtaiued theii- 
uareotics from Carmine Pugliese (Tr. 2187). 

Ou February 3, 1972, ageiits of the Joiiit i*i'artotit8 
Task Forte were tonduttiug surveillauce of the house at 
1908 Dronxdale Aveuue in the Droux. At about 8:45 P.M. 
\’inteut l*apu drove up with Joseph DiNapoli at his side. 
DiNap«di got out of the tar earryiug a large suitcase, whith 
appeaj’ed to be empty. Papa and DiNapoli eiitered the 
house (Tr. 3005-00). Wheu they left the house at about 
9:30 P.M., DiNapoli was tarrying the suitcase with two 
hauds as if it were very heavy (Tr. 3005-3610). Doth meii 
got back in the car and DiNapoli plated the suitcase iu 
the batk stat (Tr. 3011-13). After Papa and DiNapoli had 
driven about seveu blocks, they were arrested. The arrest- 
ing oflicei-s opened the suitcase (GX 98) and found that 
it contained f967,450, principally in hundred and fifty 
ilollar bilis (Tr. 3653-57). Inside 1908 Hi-ouxdale Aveuue 
that eveniiig was Tramunti's friend, Vincent DiNapoli, 
.lose|»h DiNapoli's brother (Tr. 4140). 

In early February, 1972 Thomas “Tennessee” Dawson 
met Pnnnirello at a Howard .lohnson^s on lloute 40 in Ncav 
. lersey to reteive pnymeni for and to deliver narroties. 
Pnnnirello told Dawson ‘I e did not hnve nnrcoties 

* Carmine Pugliese has r pver been aporehended. 


« 






Iiecause his souree liud heeii aiTested with a iiiillion dol- 
lars, a sumll aiuouut of whieh, he said, was his (Tr. 2657- 
58). By March, however, Paimirello tohl Dawsoii he c-oiild 
supply whatever narcoties he ueeded. Dawson and tlie 
a])pellaiit Warreii I{*ddiisun reeeived froni two to two and a 
half kilojiiains ,»f heroiii at #:{7,U00 per kilogram (Tr. 
2659-2«60). 

d) Pannirello Deais With Frank Russo 

Later in the sprin^j; of 1972 Pannirello niel the appellant 
Frank Busso, who purchased one-half kilograni of heroin, 
whieh he later letnrned after his custoiner refused to pav 
for it (Tr. 2202-5). 

e) The Washington, D.C. Distribution Apparatus 

Starting in Februarv, 1971 Thoinas “Tennessee'» Dawson 
purchased half kilograni quaiitities of heroin every week to 
ten days froni Pugliese directiy and froin Puglie8e’s courier, 
Paul ‘‘The Arrow’’ DiGregorio. Dawson took this heroin 
to AVashington where Warren Bohinson cut the narcoties 
and distrihuted thein to retailers in the Washington, D. F. 
area (Tr. 2603-43). 

In August, 1971 l’ugliese drove Pannirello to a Street 
near Co-Op (’ity in the Bronx and introdueed hiin to Daw¬ 
son. Pugliese, who used the naiue “Georgie” wheu dealing 
with Dawson, explaiuetl that Pannii-ello wouid take over his 
narcoties business wheu Pugliese went to jail. Pannirello 
and Pugliese sold Dawson a half kilograni of hei-oin for 
fl«,<»()(» in eash (Tr. 2143-44, 2152, 2045-46). 

Thereafter, Daw.son regiilarly purchased large quaiitities 
of heroi.i froni Pannirello, whieh apiiellnnt IVarren Robin- 
son distrihuted in Washington, D.C. Dawson took deliveiy 
froni Pannirello ai.d Provitera in the parking lot of ii 
Iloward .lohn.son's in Roiite 46 i.i \ew .lersev (Tr ‘’17S- 
SO, 2646-51). 









In the spriii” of l'J7L» Dawsoii introdnced raimiiTllo t<i 
tlu* appellant Waneu Kobinson (who used the uanie 
*‘Alan") at the Howard Johnson’s (Tr. 2181), 2646-50). At 
tliis ineeting Panniiello suld a kilograin of heroin to Holiin- 
soii for :|;{7.000 iTr. 21S!)-!)0, 2652-53). Eventiially, Dawson 
.stopped going to New .lersey to pick up heroin from I‘jtn- 
iiirello and Kobiuson went in his place (Tr. 2653-55). 

In late May, 1072 1’annirello sold tv.o or tbree inore 
kilograni.‘< of heroin to Warren Uobinson (Tr. 2108, 2201. 
2(i50-(i0). Thereafter, Provitera made nninerons delivei-ie.s 
of ipiarter kilograins of heroin to Robinaon at the Howartl 
.lobirsinrs on Ronte 46 in New Jer,sey at a price of |37,000 
|.er kilograin (Tr. 2104-98, 2201-2202, 3017-19). 

After a slow snininer, heroin deliveries were resinned in 
the fal! of 1972 to Robinaon at the Hov.mrd .lohn.son’.s. In 
October, 1972, Provitera delivered heroin to Robinaon, wlio 
introdnced Provitera to appellant llenry Halley. Robinaon 
.said that Salley waa “hia inan” and that Provitera aboiild 
deliver to Salley thereafter (Tr. 3025-26). Two weeks 
later, Provitera, on Pannirello’s instructions, delivered 
heroin to Salley at the sanie Howard John.son’s and told 
Salley that Panniiello would be in touch with Robinaon 
(Tr. 3027). In November Panniiello and Provitera drove 
again to the Howard .Tohnson’s to meet Robin.aon. AVhile 
tliev were waiting. Salley aiijieared and told them that 
Ridiinson lia i seiit liiin and that Robinaon waa on hia way 
from Washington, D.t\ and wonld arrive shortly (Tr. 2208- 
09, 3028). 

When Robinaon arrived, Pannirello and Provitera weni 
with hiiii to Salley’s motel rooni where Robinaon, in Salley’a 
preaence, coinplained that prevloiisly fnrnishoil “do|ie'’ waa 
of bad ([iiality. Tlie foiir then arranged for «lelivery of 
one kilograin of heroin and Robinaon paid Panniridlo 
!(!!19,000 (Tr. 2209-11, 3029-30, 3034). 






In February, 15)73 Pannirello and Provitera were ar- 
rested after niakint; three heroin sales to an nndercovei- 
agent of the Drng Enforceinent Adininistiatioii (Tr. 2L»ir>- 
17, 3033).* 

Other Evidence 

a. Primrose Cadman 

Priinroae ('adnian, a llritish lieioiu addict, told ubout 
the eail.v days of Ingle8e’8 narcotics uperation. Staiting 
in June 1065), she obtained heroin on approximately ten 
oocaaioim from Inglese and DelVecchio iimide Diane’8 Bar, 
2034 8econd Avenue in Manhattan, in exchange for expen- 
8ive ladies clothes, which she stole froui I.ord and Taylor 
and 8aks Fifth Avenue to Iugle8e’8 speciiications (Tr, 
108-174). 

b. Frank Russo sells narcotics to an 
undorcover agont 

On the night of January 3, 1973 the defendant Frank 
Ku 880 inet with .John Barnaba and an undereover agent 
of the New York City Police I)e))artinent (Tr. 3.510-13). 
Dnring this uieeting Rusho gave the undereover agent a 
sainple of heroin (GX 89B, Tr. 3616-18). 

After an unsuoceHsful attempt to buy a half of a 
kilograni on January 9, 1973, the undereover agent, agaiii 
aeeonipaniwl by Barnaba, on January 10, 1974 bought ap- 
proximately half a kilograni of hei-oin (OX 91B) from 
Husso for |15),,50() (Tr. 3531-43).** On January 16, 15)73 

* Both ultimately agreed to cooperate with the Federal Gov¬ 
ernment. Pannirello is living under a new name and identity 
supplied by the Government. 

** It was circumstantially established that the narcotics Russo 
aoid to the undereover agent came from Pannirello. Harry Pan¬ 
nirello testifled that Frank Russo was tc receive a quarter kilo- 

[Footnote continued on following page) 







Russo aguiii delivered lieroiu (GX lo the uuder- 

cover ugeiit to inake up for dedeieueies in tlie previous 
dcdivory (Tr. 3544-47). 


c. Seizure of narcotics and paraphenila from 
the apartment of appellant John Springer 

Uii December 3, 1973, otticers cf New York City’8 
Orguiiiml Crime Control Bureiiu went to the apartment of 
a|t|<(dlaut .John Springer to exeeute a beiich warrant for 
Ilis arrest liased on his failiire to appear on the indictinent 
in filis case. In the apai-tment, they found, in addition to 
Springer, his wife and children, hei-oiu and cocaine which 
Springer was in the process of cuttiug and repackaging 
(Tr. 34»)3-74, 3569-77).** 


The Defense Case 
1. Louis Inglese 

The barfender at Diane's Rar testifted that a woinau, 
presuinably Primrose ('adnian, caine regularly to tbe bar 
selling stolen ladies clothes to Inglese but that Inglese 

gram of heroin (Tr. 2214-15). The night of the delivery. federal 
agents conducting surveillance of Jimmy Provitera saw Rusao’.s 
car in the area where Provitera picked up narcotics from Dilacio 
(Tr. 3452-63, 3038). 

* It was stipulated that the packages bought from Russo (GX 


89B, 91B 
Erhibit 

and 92C) contained 
Quantity 

heroin in the following amount.s: 
Quality 

89B 

2 grams 

12.4% heroin 

(Tr. 3623) 

91B 

16% ozs, 

85 grains 

9.3% heroin 

(Tr. 3541» 

92C 

1 oz, 

10 grains 

10.6% heroin 

(Tr. 3549-50; 


*♦ As a resuit of their activities on the night of December 3, 
1973, Springer and hia wife were charged with possesaion of nar¬ 
cotics and with attempting to pay a one thouaand dollar bribe to 
the arresting ofticers. 
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had paid for thi* clotlies wifh cush, uot iiuiroticH uh Priiii- 
rose C'aduian had teatified. He further teatifled that he 
had never seeii .Josej)h DelVecrliio give ('adinuii narcoties in 
the kitcheii as she had testified (Tr. 4318-30). 

2. Donato Christiano 

^ * 

Christiano introduml the >iagra recordinj; devioe worn 
by Uarnaha at the tiuie of a tn))e-recurded conversatiun he 
had with Christiano (Christiano Kxhibit A). Thia taped 
eonversation had been iutroduced by the Government diir- 
iug Harnaba'8 testimony (Tr. 185a, 52; GX 65). (Christiano 
also otleml a stipulation as to certain obscene reniai-ks 
made by police oflicers to Stasi during his debrieflng. 

3. Joseph DiNapoli 

Joseph Diltenedetto testitie<l that he and .Joseph Di¬ 
Napoli engaged in a loansharking operation. He further 
testified that he and DiNapoli were indicted for loanshark- 
ing, pleaded guilty and were sentenced ‘o two and three 
years respectively (Tr. 4118-45; 4125). 

DiNaiMili als«) calle<l witnesses and iutroduced |»hoto- 
graphs (DiNapoli’s Exhibita D through H, and O ) at- 
tenipting to show that Pannirello's description of the living 
rooin in the house at 1008 llronxdale Avenae wus incor- 
rect (Tr. 3997-4122). 

4. Angolo Mamone 

.Mainone intrcHluced Haiitini Hrothers inoving company 
records (Mamone’s Exhibit A) that in Eebruary, 1973 Iu* 
iiiovtHi a siilistantial aniount of expensive furnitutx* froui 
the Hronx to Et, Landerdale, Florida. 

5. Frank Pugliese 

Pugliese called tw(t of the prosjM-utors, United States 
Attorney Pani .1. ('urran and Assistant United States At- 
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torney Wultci- M. riiillips, Jr., in an utteinpt to esfuhlish n 
disnepanfv ltetwt*<*n tlip Snjtplcinental IMll of l’ui'ticMilai’s 
and the teistiinony «)f Thoinas Duwson (Ti-. SToO-SS). 

6. Joseph Ceriale 

Ceriule trieti tn eatabliulied an alibi defenne that he 
wuti regulaidy einployed at tlu* time he delivered manniU* 
to StuHi at tbe barl)eiHbo]) «tn 1’leaHnnt Avenue. Both eni- 
ployeis' teatiinony denntnstrated, however, that he had 
ready aceeas tu tbe Bleaaant Avenne barberahop throughout 
his employiuent. (Vi-iale also attenipted to establish that, 
eontrary to 8tusi’s testiinony, be did not have red haii- 
(Tr. 4146-91). 

7. Hattie Ware 

In an atteuipt to expluin away two phutographs in 
evidenee (GX (59, 70) Hhowinu Hattie Ware dining aml 
drinking with Fi-ank Pujjliese and Basii and Estelle Uausen 
at the ('<»pacabaiiu, Hattie Ware ealled as a witness hei- 
yirl friend, who lestitied that she and Hattie Ware had gone 
to the Gupaeabana one year to celebrate her birthday and 
that they had met the others there (Tr. 4299-4306). Hattie 
Ware also ealled character .vitnesses (Tr. 4276-4306). 

8. Henry Salley 

Henry Salley testitiwl that be had never been arrested, 
had never been involve<l with nav otics and thongh he had 
come to New York with Wari-eu Itobinson on two uccasions, 
they had never stoppeil at a Howard .Iohnson's in New 
.lersey. He also inti-mlnceil his lionorable discharge jiapers 
from the Army (Salley’8 Exhibit A) and certain paper.s 
irlative to the death of his father (Snlley’8 Exhibits B, C) 
(4194-4202). On cross-examination, he admitted that in 
.\ngust, 1973 he had Imh*!! convicted for the illegal i»o8.session 
of the controlled snbstance Prelndin. .\fter lie.ing shown a 
registration eanl from the Howard .lolinson’s on Route 
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4(i iu New .lersey lK*ariii}!: his signature and address. he 
Huddeuly reealled thut in Oetober 1!)72 he and a girl Imd 
taken a trip just to get away and had stayed in a Howard 
•luhiisttnV though Salley did not recall where it waa (GX 
107, Tr. 4232-34, 42G2-42G7). 

The Government's Rebuttal Case 

Ia rebuttal, the Governnient put into evidenoe Henry 
Salley’8 r^straiion eard froni the Hov ard .lohn.sun’s (GX 
107-108; Tr. 4389-93). 

ARGUMENT 
POINT I 

The Jury Properly Found a Singie Conspiracy 
Among the Defendants and Their Co<onspirators to 
TrofBc in Narcotics. 

Four up|)e)lnnts. Ingleae, Christiano, Ceriale, and 
U’.Vniico seek i^eversal of their convietions on the ground 
that the evideiu-e showed inultipie eonspiraeies rather thaii 
the singie «-onspirai-y eharged in the indietnient, or on the 
groun<l that the Distriet Court's eharge eoneerniug mul¬ 
tiple <on8i>iraeies was erroneous. AppellantH Trainui4i 
3iud .Maiuone iirgue that they should luive Iteen granted 
severances. 

A. Singie Conspiracy 

The evidenee establishe*! the e.xistenee of a singie eon- 
spiniey whieh «-(tnteniplat(>'l the re|)eate«l diluting, ir- 
paekaging, and mlistribip «i of nareoties over the foiir- 
year ]teri<Nl ehargwl in the indietnient- The evidenee 
establisheil that there was a “vertieally integrated looae- 
knit eoinbinntion'’ whieh ineludeil a eoniinon aouree and 
iin)M)rter. niutual defiendeiu-e, and eoininon middie ievel 
wholesalers and ilistributoi^s, in whieh ali of the defendants 
had elearly dtfined. specifie roles. 
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Louis Ingletie aii«l JuKepli DiNaixtli i)resi<letl over tlie 
«lay-to-(lay operatiiuis of tlu* eonspiracy, ea«li supervisiny 
^roiipa of people wbo distriliuted, mixed, transporteil, aml 
sold uaiTOtics. However, tlieae (ijieratious were liiiked 
tofjetlier in iiiaiiy ways. Josepli DiXapoliV groiip a ul 
liiglese'» group were botii supplie«l by Viueeiit Papa. 
JoHepli DiXapoli was observwl at tlie Iteaeh Rose Social 
(Miib, luglese's headtiuarters, and Frauk Pugliese and 
Angelo Manione, Josepb DiXapolPs partners, were iii- 
liinately involveo in Inglese's operation. The extent of 

their partiripatiun in tlie artairs of luglese’» group was 
denionstrated l»y siicli occiirreiiees as Manioue's vourbing 
for Forbriek in roniiertion witii lngle8e’s refnsal to meet 
with Forbriek to diseuss nareoties. Siinilarly, Maiuoue i-e- 
solved a dispnte that Rarnaba, then a eustoiner of In- 
gU‘se's, was liaving over soiiie heroin wliieh Inglese had 
fuimislieil to Itarnaba. Finally, on an «H-easion in No- 
veinlK*r, 1970, at tbe Iteaeh Rose ('Inb Inglese called 

Mainone to eoiint inoney tliat Itarnaba bad reeeived as 
advanee payment froiii Forbriek for nareoties. Aloreover, 
it was not only .Manione wbo worked witb lnglese's group. 
Piigliese, anotber of Josepli l)iXapoli's partners, told 

Barnalia tliat Inglew, wbo be said was “drowning”, bad 
askisl biiii to obtain for bini froni Papa a kilograiii of 

beroin on eonsignnient. On anotber (srasion, wbile 
Piigliese and Itariial.a were driving in a •ar, Pngliese 
pointeil Olit in tbe stietd a iiian wlioiii be identitied as one 
of inglese's eiistoiners. Itarnalia said be bad previoiisly 
swn tbe nian deliver Inixes to Inglese at tbe Iteaeb Rose 
S(M-lal ('liib. Pugliesi* rejilieil: “Tbeiii bo.xes were fiill 
of nioney’’ (Ti'. 1459). 

.Moreover, tbe eoiimn-tion between tbe Josepb OiXapoli 
aiiil Ingknie groiips was not liiiiited to a eoiiinion soiiree 
of sii|iply of nareoties. Tbe evidenee establisbeil tliat 
Fariiiine Tranruiti was a tinaneier of, and a prime mover 
in, Inglese's operation, onee it nioved froni tbe Reaeli 
Rose Soeial <'lub to tbe l.o Pie<olo Fspresso lloiise One 
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i»f Ti'aiiiuiiti's rUxse aKH<H'iiiteM \va« ^’in«•eut DiNapoli, 
bmther c»f JuMeph DiNapoli. And thoii^h thm- \va» no 
dim-t evideui-e connertiiifr Ti*aiiuinti'H iin-ua-ing efforta to 
•Toaeph DiNaiK>li’8 «foiip, it ia doubtful tbat tlie jury 
luiaatMl tbe aijriiifica«n*t* of tbe fa«t tbat th«* uigbt that 
DiNapoli aiul Vincent l*ai)a were arreattal leaving the 
bonw* at 1JM18 ilrouxdale Aveiine with aluioat fl vnilliou 
ir. caah in a auitcaae, ('acniinc Ti-uinuuti*a cloae aaaiadate 
Vincent DiNaiadi was inaide tbe house. 

The evitleiice tbua eataldiabial a core gconp of cunapira- 
toi"a—Papa, Trainnnti, iugleae, .Mainone, Puglieae, an«l 
Joaepb DiNapoli. Ho\vev«*i-, tbe iuter-relatiouahip Itetween 
the Ingleae and Joaepb DiNapoli operationa waa not 
liinited nierely to tbe intei-action of tbe core group. For 
exainple, Paulie “The Arrow” Di Gregorio waa a conrier 
for Joaepb DiNii])oli’a partner Puglieae and a partner of 
Puglie8e’a cuatoiner Springo-, waa alao supplied by For- 
brick, who obtained bia narcotica froin Ingleae througb 
Itariiaba. itarnaba. anppliwl by lDgle.se, and Mainone, 
Joaepb DiNapo1i'a partner, laith aold to liurke. Ilarualm 
waa anpplieil by Ingleae and later, tbrougb Puglieae and 
1'annirello, the Joaepb DiNapoli groii)». Ix>aaa, who waa 
anpplied dircctly by Papa, alao bongbt naivotica froin tbe 
Ingleai* gi-onp tbrougb Staai. 

Tbat tbia evidence plainly eatabliabed tbe exiatence of 
a aingie narcotica conapiru<-y ia denioiiatrated by tbia 
Fonrfa receut o]nnion in Ctiitol Stutex v. Mallah, Dkt. 
No. 74-1327 (2d f*ir., September 23, 1974), Slip op. at 
olT», 5495, 5497; 

“Hnt wbile tbe evidence did indicate that the co- 
conaiiiratora often inoved in two groupa, there waa 
anfHcient imlicia of criininal partnerahip—including 
ire«unon (’'''ection froin the core conapiratora, co- 
niingling cl aaaeta. inutnal dependence, and <‘ommon 
bnaineaa olticea—to link the two gronpa together. Aa 
in a tirin witb a real eatate de)iurtment un au in- 
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suruiice departineiit, tlu» fuct that partiieis luMUfi 
in two kiiida of l»U8inesN «ni tln* haHis of their differ¬ 
ent skillH and conneetionH doe». not affeet the faet 
that they ai-e partnei-K in a inoi-e {'eneral husiness 
ventare. Kaeli of tl!e defendants inust liave l>een 
aware ihat lie was partieipating in a seheme in which 
there were niany snppliers and piireha.^erH of hoth 
lieroin and ro<-aine. Tlie jurv was entitled to find 
thal the defendant.-s belonfjed to the saine firiu. Unitvd 
matex V. Ityiium, 485 r.2d 490, 495 (2d Cir. 1973). 

vacatcd (lud remanded on other grouiids, - U.S. 

-42 r.S.L.W. 304« (May 28, 1974) ; United Stntcx 

V. Arroijo, [494 F.2d 1316 (2d Cir. 1974)]. 

• • • • • 

One wlio deals in larjre aniounts of narcotica is 
lield to the knowletlpe that there is a large crindnal 
organization wliich is niaking that deal possible, and 
one is lialde as a co-conspirator even though one has 
no personal knowledge of the identity of many of the 
(•o-consp:rators. United tita^ca v. Bynnm, 485 F.2d 
490, 496 (2d Cir. 1973), vacated and remanded on 

other grounda, - U.S. ——, 42 U.S.L.W. 3646 

(May 28, 1974); United Statea V. Arroyo, [494 P.2d 

1316 (2d (Mr. 1974)]; United Statea V. Siara, - 

K.2d-, slip. op. 3413, 3427-28 (2d Cir. May 10, 

1974); United Statea v. Cirillo, F.2d -, sii)) 

opinion 3297, ,3323-26 (May 7, 1974). While defense 
counsel have arg.ied that tliese cases represent a de- 
])artnre froin the rnle of Kottcakoa v. United Statea, 
328 U.S. 750 (1946), to the effect that a defendant 
lias a right not to he trieii en tiiaaae for a conglo- 
nieration of distinet offenses coininitted by others, 
the liynnni-Anoyo line of anthority only reffects jndi- 
cial awareness of the fact that the narcoties bnsiness 
generally takes the sliape of a joint criininal venture 

umong nmny criminals. 

• • • • • 
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Neither hus the clussical (listinction between 
simple ehitin and hub-spoke coiispiraeies held up 
well in the aiea of nairotics ions|)iiac,v, foi- where 
two or inoi-e ehains are conneoted to a hub by core 
eoDvnirators this conrt has not hesitated to view the 
enti»‘ety as a sin};le <(»nspiiacy. Bi/iium: Arroiio: 
Sisca" 

Against tliis faotual and legal Itaekfjronnd, it is hardly 
oi»en to Inglese, Christiano, Ceriale, and D’Amico to argue 
that they were not ineinbers of a single (-(tnspiraey. Inglese. 
as shown, was one of the eore fonspirators. Christiano 
was one of Ingleses henchmen. ('eriale furnished lngle8e’s 
«•rganization with inannite to cut their heroin. D‘Amico re- 
oeived a sainple of eocaine froin Stasi which the latter had 
received as part of a larger qnantity direotly froni Inglese 
(Tr. 40(»-405). D’Ami(*o snbsequently boiight a (luarter 
kilogriun of heroin froni Stasi.* and, later, met with Stasi 
again to disenss heroin and eooaine pnrehaseT ** (Tr. 422- 
423, 420). Inglese, Christiano. Ceriale and D’Amico thus 
eould not but have lieen aware that each was participatiag 
in a “. . . large on-going plan or eouspiraey.’’ rJ,uted 
Stateg V. Arroyo, supni, 494 F.2d at 1319. See also United 
Statet, V. llutlnh, supra; United States v. Bynum, supra; 
United States V. Sisva, Dkt. No. 73-2017 (2d Cir., May IO, 
1974); United States v. Cir it Io, 46S F.2d ^233(20 Cir! 
1972), eert. denied, 410 U.S. 089 (1973). 

B. The Charge 

The charge on multiple coiispiracies was ciear and proper. 
The charge on multiple coiispiracies (Tr. 5194-.“», 51961 
was identical to the charge approved by this Court in 

•While Sta.si did not receive this heroin frcm Inglese, that 
is of no moment. Cf. United States v. Salazar, supra 485 F 2d 
1272. 1276-77 (2d Cir. 1978). 

** Bi this time Stasi had been arrested and was workintr for 
the Special State Narcotica Prosecutor. 



» 
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Ciiited V. Ii unum, 485 F.2(l 490, 497 (1973) ex«ei>l 

that Iho Distiiit (’«nnt carefullv avoided that portion of thc 
idiar};e |■.•hallt*llg(Ml iii Hynum by stating: 

of «everal separate conspiraeies is not 
pruof of the single, overall eoiispiraey eharged in the 
indietiueut iinless one (»f the several conspiraeies 
whicli is proved is the single conspiracy which the 
indictnient cliarges. What yoii imist do is determine 
whether the conspiracy chavged in the indictment 
existed between two or more conspirators. If ytm 
tlnd that no such conspiracy existed, then you must 
acquit. Ilowever, if yoii are satisfied that such a 
conspiracy existed, you must determine who were 
the meiubers of that conspiracy. 

“If you liut’ that a particulur defendant is a 
iiiembei of auother conspiracy, not the one charged 
in the indictment, theu you must acquit that defen¬ 
dant. in other words, to tind a defendant guilty you 
must tind that he was a member of the conspiracy 
charged in the indictment and not some other cou- 
spiracy” (Tr. 5194-5). 

The Court carefully and repeatedly instructed tlie jury 
that if they did tind the single conspiracy charged in the 
indictment they were required to determine membershi;* on 
au imlividual basis: 

“!n determining whether any defendant wius a 
party, each is eutitled to imlividual consideratioii of 
the inoof respecting him or her, including any evi- 
dence of his or her knowledge or lack of knowledge. 
his or her status, his or her pnrticipation in key con- 
versations, his or her participation in the plun, scheme 
or arrangements alleged” (Tr. .5196; 5322, .53;»2). 

In addition. the ('onit painstakingly marshalled the 
evidence witli respect to each defendant (Tr. 5291-5319). 










C. Severance 

In view of the evideiue cstabliNhiii}; the exiatence of a 
single «onspirac.v. the it*fusal «*f the trial court to ^nant 
aeverames to the coiiiplaininjr defendaiits was proper. 
I iiitcfl State» V. Bynum, supra, 4«5 F.2d at 4»7. 

“Trial jiulges itossesa hioad diacretion in gi*aiiting lao- 
tions to sever pursnant to J-Vd. K. Criia. P, 14" fnited 
State» V. Cassiao, 407 F."d 010, 02" ("d (.'ir. 1972) cert 
deaied, 410 F.S. 928 (197;i). The eatablished rule in this 
Ciicnit ia that a defendant 

“ *UiUHt <lemon«trate Nubstvntial prejudiee froni a 
joint trial, n(*t juat a better chanee of acquittal at a 
separate one, and that a trial courfs refusal to grant 
u severance will rarely U* distnrbed on review.’" 
l aited State» v. Faatuzzi, 403 F.2d 683, 687 (2d 
Cir. 1972), (iiioting U aited State» v. Jiorelli, 436 F.2d 
500, 502 (2(1 t'ir. 1970), vert. deaied, 401 U.S 946 
(1971), 

None of the exaniples of alleged prejudice * cited by 

•Ihese include (1) length of the trial, the volume o/ evidence, 
and the number of defendanta (see United States v. Stromberg, 268 
r.2d 268 (2d Cir.), cert. denied, 361 U.S. 863 (1969); United 
State» V. AvUes, 274 F.2d 179 (2d Cir.), cert. denied, 362 U.S. 
974 (1960)): (2) limited involvement in the conspiracy (aee 
United States V. Vega, 468 F.2d 1234, 1236 (2d Cir. 1972) cert 
denied. 410 U.S. 982 (1973); United States v. Bynum, supra, 485 
F.2d at 497); (3) proof of the other criinea during; the cou>‘8e ' f 
the conspiracy (United States v. Bynum. Id.); (4) conflicting or 
antagonistic defenses amohg the defendanta (United States v 
Jenkins, 496 F.2d 67 (2d Cir. 1974); United States v. Hurt 476 
F.2d 1164 (D.C. Cir. 1973)). 

Tramunti’8 contention (Br. at 61-62) that he v-aa prevented 
from developing “exculpatory” material ia frivoloua. Traniunti’.s 
lawyer wished to queation an undercover agent about a atatement 
made U him on January 16. 1973 by a “Fat Carmine” outaide the 
preaence of any of the defendanta or co-conapiratora. "Fat Car¬ 
mine” had told the agent that two weeka earlier he had apoken to 

[Footnote continued on following page] 
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Aiaiiione and Traiiiiiiiti deinoiiHtrate that the trial courl 
abused itN discivtioii in dcnviiij^ thfii- lequests for seimratc 
trials. 


POINT II 

The Evidence Was More Than Sufficient. 

Traiuuuti, UiNapoli, .Maiiione, and Gamba claim tbat 
tlii* evideiUT was not suttirirut to oouvict them.* Alouzo 
and Salle.v aiKUt* tbat tlie (*videuce ajtainst them showwl 
oidv an iholated act iiisumcieut to show their involvement 
in the e(nisi,'iraey. The reeord belies these conteutioiis. 

A. Carmine Tramunti 

The pronf showed Tianinnti's personal and direct in- 
volvemeut witli !n,a;le.se in fnrtlierance of t!.e eonsi)iraey 
on three separate oeeasious. 

Inglese, who said he “was not going to touch any heroin for some 
time and that Carmine should look for another connection.” (See 
Appellante' Supplementa! Appendix at 101Sa-102Sa.) Tramunti 
argues that this statement showed that in January, 1973, when 
Inglese asked Tramunti for financing, Inglese was r.ot buymg 
narcotica. Because there was no evidence linling “Fat Carmine" 
to the conspiracy, the Court on the objection of Inglese (Tr. 3504- 
06) properly held this statement to be inadmissible hearsay. The 
Court required the Government to give Tramunti the name and, 
if it had it, the address of “Fat Carmine" (Carmine Miranda) so 
that Tramunti could develop any exculpatory evidence had there 
been any (Tr. 3661-63). The Government did so, but Tramunti 
did not 8ul%)ena "Fat Carmine." Thus, the joinder was not 
reaponsible for his failure to elicit the testimony of “Fat Car¬ 
mine". 

•Appellant D’Amico raises a “sufficiency" argument that the 
indictment charged a purchase of heroin in November, 1972 and 
the proof showed this transaction occurring a month or two later. 
D’Amico points to no prejudice by virtue of this vanance and 
there was none. Thus, hia contention has no merit. 
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Tiamuntis i«*h* as Huiiuriei- of liifrlesfH iiamrticK oikt- 
tioiis first caiiie t» li{;lit at tia* I.<> Iiouni-, 

wheii Stasi saw and «verheaid oiie of Tiaiaunti's and 
Iiifrlesos fie<|iieiit {riiai-dw! privato »onfoiH*n«eK. lujrlese. 
whoso trattickiii}: in hcroin was indeiK*ndeiitlv establiHlieti, 
told Traninnti: “I expect sonio ;;(kmI8. I ani «roiiifr to need 
sumo nionov" (Tr. 384 1 . Trainuiiti rospouded l.y niHlding 
his hoad (Tr. 384). ('iiited States V. liuiz, 477 F.2d 918, 919 
'IM Cir.), cert. deiiied, 414 l’.S. 1004 (1973). The ne.\t day 
liifjlese t(d«l Stasi, “I e.\-peeted soine i^ooils and 1 didiiT «et 
it*’. ( nitcd States V. Sisca, supra, slip op. at 3426-3427. 

jHissible doiilit that Truinunti's iiisl was une of 
nsseut to provide nareoties tinaneinfj was reinoval a eoiiple 
of inonths later when, at the iirj^iu)' of VMneent DiXapoli. 
Stasi a«eonipanie«l Vincent DiXapoli and the “old nian" 

(Tranninti I to the Tear Drops Dor, Soir ni<;lit cinb (Tr. 
386 -3881. Thia time Tramunti pointedly complained to 
Stasi alMint lnjrlese's absence froin Lo IMecolo and the re¬ 
sultant lack of action there. Traniunti's words left littie 
to the imaKination: “Gigi [Inglese], the big guy, I niiss hini; 
without him, nothing goes right—the club, there’8 nothing 
happening in the club*’ (Tr. 389). Tinmiinti’s coiicern 
proinptisl Stasi to assare Tramunti that he wouid visit 
Inglese in jail the ne.\t day, which Stasi did (Tr. 390). 
At theii nieeting. having tir.s| leariied froin Stasi that 
Stasi had not seen Inglese’s other nareoties lieutenants 
DeINeeehio or ('hristiano, Inglese, in an obvious referenee 
to his nareoties trade, said, “Geez, I wish something 
happeiis. riiis way we eould get some monev" (Tr. 
390). Stasi theii relattsl liis (irevioiis uight's eouversation 
with Tramunti. “^ou know, I seen ('armine about the 
elub and he says about llie eonversation alioiit the monev, 
yes or no, you wouid know” (Tr. 390). Inglese replied 
to Stasi, “If you dou't know whafs happening, I don’t 
know. dust say iio” (Tr. 391 ). The ne.vt day Stasi earried 
Iiiglese*s elear iue.ssag»* baek to Tramunti at Lo IMeeolo 
telliiig Tramunti, “1 went to see Gigi. He told me no 
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abnilt the cnuverBUtiun’’ (Tr. 391). Tramunti’8 responso 
Wiis, “AU ri);ht. I yiiess notliing is huppening'’ (Tr. 391). 

This .seeond sequenee <»f Trauninti-Stasi, Inglese-Stasi, 
Stiisi-Trainunti nieetings and conversatious viewed, as it 
niiist be, iu the eoutext of Ilie prior liiglese-Traiminti con- 
versatiou in Ix) Fie -olo, and lugle8e's repeated dealings in 
lai'ge on»ntities of beroin, is elear and eoinpelliug evidenee 
Ibat Trainnnti linaneetl luglese's uareoties operation witb 
fnll knowledge tliat nareoties were involved. A fair eon- 
struetion of tbese evenis perinits, iiideed praetieally eoni 
pels, tbe liuding Ibat Trainnnti was awaitiug tbe word 
froiii luglese tbat nareivtics were available and tbat In- 
glese's ueed for tbe iiiouev to pay for tbe gtssls—wliieb 
need be bad earlier iiientioned to Trauiuuli at Lo Fieeolo— 
was again present. l'nHcd Utatex v. Munfredi, 488 F.-d 
588, 596 (3d (’ir. 1973), ccrt. deiiicd, — U.S. — 42 U.S.L.W. 
3667 (Jiine 3, 1974); United States v. Manaiiese, 486 l'\2d 
918 (2d Cir. 1973), eert. denied, — U.S. —, 42 U.IS.L.W. 
3536 (Mairli 25, 1974). 

Additionai direet evidenee of Traninnti'n involvenieiit 
was liefore tne jnr.v. Sbortly after IngleseV release froiii 
tbe Toiiibs luglese told Tramunti tbat be was baving trouble 
postiiig 175,000 bail for Moe Lentiui. Truinuuti exitressed 
astonisbnient tbat luglese eould not raise |75,000 and iirged 
Inglese, “Try to gei bini oiil" (Tr. 395). After luglese 
replied tbat properly not jiist easb was needed, Tra- 
nuinti said tbat be eonld not liel)» witb property. 
luglese tlieii explained lo Trainnnti Lentini's iniporlanee 
to tbe nairotics operation.s, “Td like to get bini ont be 
eanse it's iiniiortant to the on/anization beeanse -loe (’row 
[IlelVeeeliiol rigbt now can’t do anything and be'N [l^aui- 
linij very goisl witb /ii/M/ia// and mu-iny. So we're gol 
lo Iry lo get bini ont" (enipbasis supplied) (Tr. 395-95-a|. 
Tbis Inglese-Traninnli eonversation is furtber proof of 
Traniiinli's partiiersbip in lngleHe's nareoties ilistribntion 
operation. Tbe referenees to lAMitiui'8 iinportanee to “tbe 
opganizatiou” and to bis abilities al “tignring and inixing” 


f 
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tau oniv Ik* diret-tod tuwui-tl tiie iiurcoticK ti-ade iu wliieli 
Tramunti aud Ingleae weie joinetl togethei-. lugleaea HuuI 
fomiueiit, “We^ve got to get him out,” was made to Tra- 
luunti aud use of the pronouii “we" couid oul.v destribe 
their uuitnal involvemeut iu nuicotit-s aud tbeii- uiutuul 
ueed for lAMitinis lelease uii l>ail. See Liiiteil IStutes v 
Santami. Dkt Xo. 74-1080 (2d Cir., Augiist 10, 1974) siiii 
op. at 6310-6311. 


It is alst» siguirttaiit that wheu Stasi siibsetiueuUv »iK>ke 
b.v teleplmue witii l.«entini, wlit» was ealliug froiu the Fed- 
eral Deteutitm Headipiaiters. he leaineti that Uiitini was 
also lo«»kiug U) the “Old Mau”—Tramuuti—to get him out 
of jaii (Tr. 398-09). Stasi assuretl l^mtiui that the “Old 
Mau” had someone with piopeit.v and that Tiamuuti would 
try to get him out (Tr. 399). Ixuitini posted the haii aml 
uetesstiiy seturity shortly theitafter. 


B. JoMph DiNapoli 

There was both sullieieut iudepeudent evidence of 
DiXapoIi s participation in tlie couspiraey to warrant the 
admission of hearsay declart tioiis of eo-eonspirutors against 
him and sutticient evidence for the jury to convict him oii 
both the couspiraey aud substantive couuts. 


lu oi-der for the hearsay declarations of co-couspirators 
to be admitted agaiust a defeudant there must i)e noii- 
hearsay evidence showing “a likelihood of an illicit asso- 
ciation betweeii the declarant aml the defendant . . .” 
United Staten v. liu,jlnnd, 376 F.LM 471, 477 (2d Cir. 1907) 
cert. denied, 390 U.S. 925 (15)68). Such association must 
Ik* shown “by a fuir prei)oiiderance of the evidence iii- 
de]iendeut of the hearsay utterances.*’ United iitateif v 
deaney, 417 F.2d 1116, 1120 (2d ('ir. 1969), cert. denied 
397 U.S. 1028 (1970).* 


* In fact, the Government was held to proof beyond a reason- 
able doubt. The Court charged (contrary to the teachings of 

[Footnote continued on following pag«] 











The iude{>eudeiit evideuce of DiNupoli'8 involveiiieut wus 
direct aud subsUintiul. lii .luiie, 1U71 l’uiiiiiiello acioiii- 
panie<l his piii-tiiei- in the uarcotics trude, 1’iigliese, to 
DiXapoli'» resideia-e ut !!>(»« Hronxdale Aveune. Itetinc 
eiitering DiNupoIiV liuiise, Tiigliese secreted rush in his 
s(x-k Htuting "rin not going to give hiin ali the inonev" 
(Tr. 2131-2133). Pngliese then delivered l)et\veen eighl 
und ten thonsund dollurs to iJiNupoli inside the honse, 
whieh DiNupoli aeeepte«l withuut counting (Tr. 2132 1 . 
l)iXapoli's receipt froin Pugliese, who was aceonipaiued In 
his partner, Pannirello, of sneh u large ainonnt of eash at 
a time when Pngliese was deepl.v involved in selling large 
(|uantities of heroin was, by itself, snbstantini evidenee to 
link l>iNa])(di to this eonsjiiraey. ( nitc«l States v. Mallali, 
sa/ira, slip op. at 5478. 

The indepemlent evidenee agaiiist IMXapoli only begins 
with his reeeipt of this eash. There was al.s<» evidenee that 
DiXapcdi visited IngleseV Heach Kose Club dnring Ibis 
saine time period. In faet, the jury saw a photogi-aph of 
DiXaindi standing in front of that club with Tntino 
(dX oB; Tr. !»4(l). In addititm, the proof showed that 
LMXapoli hud fre<nient contaets with Pugliese and Manione 
at his Bron.\dale .Vvenue horne. The partieipation of 
Tutino, Pugliese and Mamone in large nareoties trans- 
aetions in the «-ourse of the eonspiraoy was establisluMi by 
ample dircart pr(K)f. United States v. Manfredi, sapra. 

United States v. Ragland, 376 F.2d 471 (2d Cir. 1967), cert. denied, 
390 U.S. 926 (1968) ; UnUed States V. Nuccio, 373 F.2d 168 (2d 
Cir. 1967), cert. denied, 387 U.S. 906 (1967)) as follows: 

“(A defendanfs] partieipation in the conspiracy, if you 
flnd one did exist, must be established by the independent 
evidenee of eaeh defendanfs own aets, statements and eon- 
duet. 

So you understand? That defendanfs aets, statements and 
eonduct, and nothing eise. to see if he was a member of 
the eonspiraey” (Tr. 6362). 
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The liiial aiul most t-uiupelliug item of nuii-hearisuv 
evideuce tyiug DiNapoli to tliis eouspiraey was his aotual 
posseasiou oii the uight of Febiuary 3, 1972 of f9({7,4r)(i 
iii Sfty aud one liundied dollar bilis in a suitcase whieb 
DiXapoii, aeeompanied by eo-coiisi)initor Vincent Papa, 
had removed fi-tnn DiXapoli's llronxdale Avenne residence. 

The totality of this indeiiendent evideuce, consisting of 
leceiving the proceeds of naicotics sales, meeting with 
ceiitial figures in the conspiracy both at the lleach Kose 
Club and at his Bronxdale Avenue residence, and sub- 
sequently removiug alinost |1 million in cash from that 
sume addi-ess in the middle of the night is plainly sufficient 
to meet the standards set forth in Raylaml and (Siunvy, 
supra. Compare United States v. D'Amato, 493 ,F.2d 359, 
302-365 (2d Cir. 1974); United States v. Manfredi, supra; 
United States v. Pui Kan Latu, 483 F.2d 1202, 1208 t2d 
Cir. 1973) ; United States v. Ruiz, mipra. See also United 
States V. Winnicirski, 478 F.2d 274, 279-280 (2d Cir. 1973). 
United States v. Calabro, 449 F.2d 885, 889-890 (2d Cir. 
1971), cert. denied, 404 U.S. 1047 (1972); United States 
V. Calarco, 424 F.2d 657, 660 (2d Cir.), eert. denied, 400 
U.S. 824 (1970); United Sta4es v. Vasquez, 429 F.2d 615 
(2d Cir. 1970). 

Kven DiXaimli concedes that once the statemeuts made 
by co-conspirators in furtherance of the conspiracy ure 
admitted, the evideuce of his participation in the conspiracy 
is inoi-e than sufficient. He argues, however, that there was 
insufficient evideuce to support Count Twenty-One, whieb 
charges that he and Dilacio distribute»! heroin on or about 
December, 1971. This argument is frivolous. 

In a conversation with Pannirello aud Dilacio in Octo- 
l»er 1971, Pugliese said that “Dilacio was going to pick 
np [the narcoties] from .Joseph DiNapoli aml [Paunirelbt | 
was to make the deliveries” (Tr. 2158). In late Novendier 
or early December 1971, Dilacio told Punnirello that he 










hud called DiNapoli und that DiNapoli “was goiny to givc 
u kilo" foi- f22,0(M). Dilacio alwi tuid l*aiiiiireli() tlia) lir 
wan goiiig to pick np the kilograiii and take it to (Jainba, 
the stash (Tr. iMTo). Pannirello laft*p \vt*nt lo (iauilia's, 
pickiHi np two packagen which Oaniha said wan a kilo, 
and sold it (Tr. 2177-217MI. It is el»*nKMitaiy lliat "‘tln* 
existence of a design or plan tu do a specitic act is i-clt*- 
vant to sliow that the act was proltahly done as |tlanned;"' 
and the faet that tlie hei-oin was (ielivered to (iainlai as 
planneil withont fnrtlie»- eoinnient froin Dilacio estaldished 
that the plan was earred oiit as intended. t iiitfil Slatcs 
V. AiiHuiizUitn, 2!W !<\2d 377 (2d (Jir.), ctu-t. dvtiivtl, 3(»S 

U.S. yi» (1961). 

C. Angelo Mamone 

Alainune’s assertiun that thei-e was insnllieient eviflenee 
to siibinit the case against hini to the jiiey is frivoluns. 
There was aliundant evidenee of .Manione's inoniltership in 
the conspiraey. He was in freipient attendnnee at the 
Ueach Kose Club where he hnddied privately with Inglese 
(Tr. 2iS2-.*<.3). He hel|>ed Inglese eonnt reeeived froni 

Itarnaba for one-cpiarter kilograin of heroin (Tr. 136(1, l(>4r» 
19). He persuade*! Inglese to speak direetiy to Forliriek in- 
stead of fhrongh Harnaba abont rngloHe's delay in ilelivering 
nareoties (Tr. 1368-69). He also resolved a disjnite tliat 
Hnrke had with Harnaba over |3,l)(l() which Mamone knew 
invfdvisl H nareoties transaetion. Manione, claiining that 
his “custoiner" Biirke owed him twenty-tive to thirty 
thousand dullars, .settied the problem by inforining Harnaba 
that he had re<lnced Hurke’s debt by !|^3,()()0 and that 
Harnalia i»»w *»wed hini (.Mamone) that sum (Tr. 14!'7-28, 
166.~t-71 I. Mamone also met fre()uently with IMNiipoli at 
lliXapoli's Hronxtliile Avenne l•esidence (Tr. 3267-68). 

.Mamone's involvement having been plainiy established 
by the foreg»)ing direet evidenee, the statement by Hilaeio 
that, since he was nnable to get nareoties from DiXapoli, 
he w«inld go t«» HiXupoli’s partner, “Hutch" (Tr. 1461-62). 












Maiiiune wus udinisHiltle u^uinst Mainone as a statenuait ol' 
a co-conspirator clearly made in fnrtheranee of tlie con- 
spiracy. 

D. John Gamba 

The argument that John Gamba had iusullicieut knowl- 
edge of the scope of the conspiracy and that, therefoie, 
the evideuce was iusutticient as to him is without merit. 

At l*uglie8e's diiectiou (Jamba legularly stored and 
coucealed or “stashed” heioin over a period of six months 
for rannirello and Dilacio and, further, assisted in the 
cuttiug and redistribution of the narcotics (Tr. 2985-80, 
2175, 2982-87). 

lu the uuique position of a “stash”. Gamba's kuowl- 
edge encompassed three levels of distribution. Though he 
may not have known fheir names, he knew tliat there were; 
(1) a supplier, who sold the narcotics he stored to l*au- 
nirello and Dilacio; (2) wholesalers like Pannirello and 
Dilacio, whom he assisted in cutting, repackaging, deliver- 
ing, and storing the narcotics; and (3) custoiners, wlu» 
purchased and furtlier ilistributed the narcotics stored witb 
him by Pannirello, Dilacio and Provitera. The fact that 
Gamba did not personally kuow each consjnrator is, of 
course, irrelevanL 

E. William Alonzo and Henry Salley 

Appellants Alonzo and Salley contend that the evidence 
as to them sln»\ved tlieir involvement in an isolated naivotics 
transaction whicb establishe*! neiiner knowledge of, nor 
participati(»n in, the chargeil conspiracy.* These con- 
tentions simply ignore the evidence. In each case, 

* The Court did charge that each defendant “must knowingly 
join the venture; he must promote it; he must have a stake in 
its or.tcome,” and emphasized that association with other con- 
spirators and knowledge of their activities was insufficient to 
convict (Tr. 6187-88): 

[Footnote continued on following page] 



tliere was indepeinleiit evideiue teiidiiifr to iJiH.ve thut 
the defendunt had knowledge of tlie broadei- considmev. 
Aloiijso not oni.v bouglit |2,000 wortli uf heioin fici.i 
H 1 U 17 Paunii-ello ou one ncoabion “to stait ont sniul| - 
witb the plain inteiit of bnying large quantities aa busi- 
nesa developed—but also was inside Hattie Wares apart- 
meut on at least one ocoasion when a delivery was made 
in his bedrooni and in his presenee from Pannirello and 
Provitera to Hasil Uunsen (Tr. 2190-1)3, 2071-73). 

The evidence against Salley showed his participation 
in the conspiracy to l>e even more extensive. In October, 
1072 Provitera and Pannirello delivered narcotics to appel¬ 
lant Warren Robinson. Robinson introduced Salley as 
“Ius inan” and told Provitera to make fntnre deliveries to 
Salley (Tr. 3023-26). Two weeks later, Provitera de 
!ivere<l narcotics to Salley at the Howard Johnson’s in 
>'ew Jersey and told Salley to inforin Robinson that Pun- 
nircillo would be in touci) with hini (Tr. 3027). A few 
weeks after that, at Howard Johnson ’8 Salley told Piiii- 
nirello and Provitera that Robinson was on his wa.v. Sallev 
was later present when, inside his motel room, Robinsoii 
gave Pannirello f10,000 in cash, coinplained of the (|naiitv 
of the “dope" previously furnished, promised Pannirello 
more inoney, and negotiated for a half kilogram of heroin, 
which Provitera subsequently delivered (Tr. 3029-30 ‘’‘’00 
11 ). 


The so-called single transaction nile can benefit a defen¬ 
dant “oniy when there is no independent evidence tending 
to prove that the defendant had some knowledge of the 

Thus, even if you flnd that a particular defendant aa- 
«ociated with other defendants and you further flnd that 
the latter were participante in a conspiracy to violate the 
narcotics laws and that this particular defendant knew the 
others were engraged in such activities, this by itself would 
not be sufficient to flnd a particular defendant guilty on the 
conspiracy charge (Tr. 5187-88). 
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liroader conspiracy and when the single transactioii is not 
it itself one froin which such knowledge might be inferrHi.” 
United States v. Agueci, 310 P.2d 817, 836 ( 2d (’ir. 1962), 
cert. denied, 372 U.S. 959 (1963). Alonzo’8 stateiiient that 
be would “start out sniall” by buying f2,000 of heit>iii 
and his pre.sence in his own bedrooin when a delivery was 
made there to Basii Hansen show both his knowledge of 
the bi-oader conspiracy and his intention of participating 
thereiu oii u repeated and large-scale basis. Salley’s pi-es- 
ence ou two occasions when narcotics wei-e discussed, 
bonght, and paid for and his reeeipt of narcotics on another 
occasion are siinilarlj' evidence froin which the jury coiibl 
i-easonably infer liis participation in the broader conspiracy. 

POINT III 

The Court Properly Admitted Evidence Concern- 
ing the Seizure of $967,450 From Joseph DiNapoli 
ond Vincent Papa. 

Appellants claini that evidence concerning the seizure 
of $t>67,450 from a suitcase in the possession of ap])ellant 
•loseph DiNapoli and co-conspirator Vincent Papa on 
February 3, 1973 was irrelevant and shonld not liave been 
admitte*!. Appellants DiNapoli, Inglese, ('hristiano, ('eriale 
and Pagliese also claim that the money was illegally seized. 
The evidence concerning the seiznre was properly admitted 
an<I the money was legally seiz<sl. In any event, only 
DiNn|M>li has standing to challenge the legality of the 
seiznre. 

A. Evidence of the Seizure Was Relevant and 
Properly Admitted 

The evidem^e «»f lln* seizure of tlie money was relevant 
Imth to show that Papa and DiNa))oIi had s|)ecial means 
for ac(|niring large quantities of narcotics and to show 
their possession of the fruits of narcotics tratlicking. 




Tlie evidence l»e)»)\v eHtaldished that Papa was the 
source of narcoticK dintriluitetl l»y tlu* conspinu*y iu this 
case.* There was further evidence that DiNapoli was .in 
paitnership with Papa in his nai-cotics venture (Tr. 2:217 l 
and that Frank Pugliese, DiNap<*li's narcotics partner and 
wholesaler, assisted Papa in iinportin^ ten kilofjrams of 
heroin (Tr. 1456-57). The record hclow further reveuls 
countless narcotics transactions, ali of which were paid 
for witli laige aniounts of mone.v, always in cash. 

The evidence that Iwo key lueinhers of the conspiracy 
were found t<»gether in possession of large amounts of 
nu>ney, which has aptly heen describe<l as “the lubricant of 
the narcotics trade,'’ 7 ...'.cd SUotcn v. Rynum, 260 F. Supp. 
400, 410 (S.l).N.Y. 1072), shows that they had special 
means to deul in narcotics and is highly probative evidence 
of the existence of the conspiracy chargetl in the indict- 
inent** 

Moreover, the uioney in »iuestion was plainly the fruits 
of narcotics transactions. Sonic of the money was directly 
traceable to narcotics transactions proved at trial. Pan- 
nirello aml Pugliese delivere<l eight to ten thousand dollars 
in cash to DiNapoli ut 1008 Hi-onxdale Avenue just six ww*ks 
pr.ior to Papa‘s and DiNapoli's arrest. Shortly thereafter, 
Dilacio was to puy DiNapoli |22,000 p«*r kilograin for two 
kilograins of heroin. Dilacio later jmrchased another kilo- 
grani of heroin froiii DiNapoli for f22,000. In addition, 
Pugliese told his Washington custoiuer Dawson that he 
paid his supplier, DiNapoli, humlreds of thousands of 
dollars (Tr. 2640). In February, 1072 Pannirello was 
unable to deliver narcotics because, he explained, his .sup- 

* That evidence is set forth at Point One, page 39, supra. 

** “The previous possession or lack of special means, tools, ap¬ 
paratus. and the like, may be of probative value to show the doing 
or not doing of an act requiring such means." 1 Wigmore, Evi¬ 
dence §88, p. 516 (3d ed. 1940). 



pli^r ha'' be.*ii aii-t*st<*<1 witli u iiiillioii dollais, a Miuall jmit 
of which was his (Tr. 2657). 

Even if the Sj :lic soui-ee «f the uioney had not beeii 
identitied, it would plainiy have l»een admissible. Evideuce 
is i*elevant if it has “any tendeiicy to uiake the existence of 
any faot that is of L<mse<iiienee to the determination of 
the avtion uiore proba ble or less probable than it would 
l»e without the evidcace.” United State» v. LaFroscia, 480 
F.2d 457 (2d Cir. 1973). 

In United Staie» v. Juckitkien, 102 F.2d 683, 684 (2d 
Cir. 1939), cert. denied, 307 U.S. 635 (1939)* this Court 
stated: 

It is the genera! view that where a defendant is on 
trial for a criine in which pecuniary gain is the 
iisual niotive, evidence of the sudden acqnisition of 
nioney by the «lefendant is adiuissible, eTen thougli 
the source of the luoney is not traced. Common- 
wealth V. Mulrey, 170 Mass. 103, 49 N.E. 91; Coni- 
nionwealtli v. Coyne, 228 Mass. 269 117 N.E. 337 
3 A.L.K. 1209; l*eople v. ('onnolly, 253 N.Y. 330, 
171 N.E. 393; Caiupanelli v. United States, 9 Cir. 
13 F.2d 750; 0’8hea v. United States, 6 Cir., 93 
F.2d 169; Wigmore on Evidence, section 154; Whar- 
toirs ('riminal Evidence, section 194. As pointe»! 
out by Mr. Justice Holines in ('oininonwealth v. 
Mulrey, supra, siich evidence luay, when taken with 
proof of other facts, have a logit!al tendency to prove 
criuiinal niisconduct. 

* Appellants rely principally on WiHiania v. United States, 168 
U.S. 382 (1897). This court in Jaekakion rejected Williams. Wiir- 
more has commented, with respect to Williams, “The opinion is 
valueless and illustrates this Court’s frequent confusion of the ad- 
missibility of evidence and its effect as a presumption." Wigmore 
Evidence, $ 154, p. 601 n. 1 (3d ed. 1940). 

Similarly, reliance on United States v. Falley, 489 F.2d 33 (2d 
Cir. 1973) is misplaced. There the narcotica introduced related 
to a separate conspiracy and were introduced in a prejudiciai 
manner. 
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The principle of Jucktskiun huH receiitly beeu reulHrined. 
United iitatCK v. Tirinkiaii, 488 F.2d 873 (3d Cir. 1973) ; 
United tutes v. Trudo, 449 r.2d 649, 651 (2d Cir. 1971), 
cert. denied, 405 U.S. 926 (1972) ; United States V. Ruvicit, 
421 r.2d 1196, 1203 (2d Cir.), cert. denied, 400 C.S. 834 
(1970). 

As Ruvivli umkes eleui-, it is for the trial judge to weigh 
the proliative value of evidence* and liis ruliiig will rarely 
be disturbed oii appeal. United States v. Gottlieb, 493 
F.2d 987, 992 (2d Cir. 1974). It is of no coiisequence that 
the sum was iiivolved was large ** or the Goverumeut did 
Dot establish that l).iNu|)oli and Fapa were previously im- 
pecunious.*** 

B. The District Judge Properly Denied the Motions 
to Suppress Approximately $1,000,000 Seized 
on February 3, 1972 

Appellant Joseph DiNapoli luoved before trial to sup¬ 
press approximately !jil,000,000 in currency contained in a 
suitcase that was found in the rar in which he and co- 
conspirator \’iucent Papa were riding at the time of their 
arrests on February 3, 1972. .\fter an evidentiary hearing, 
•ludge Duffy tiled au opinion denying the motion. United 
States V. Tramunti, 377 F. Hupp. 1 (B.D.N.Y. 1974). The 
evidenee at the hearing established that the police had 
ample probable eause to arrest DiNapoli and Papa foi- 
federul nareoties violations and to search the ear for con- 
traband (nareoties) whieh they believed it to contain. 

* Judge Duffy received legal memoranda and heard extensive 
legal argument (H. Tr. 488-644; Tr. 3416-8422, 3664-3660, 3668- 
64). 

** United States v. Kenny, 462 F.2d 1206 (3J Cir.) , cert. 
■lev.ied, 409 U.S. 914 (1972) (evidence of the possession of almost 
12,000,000 held properly admitted). 

*** In rejecting a similar claim, this Court stated “|2,600 is a 
large sum of cash by almost any Standard.” United States V. 
Fisher, 466 F.2d 1101, 1103 (2d Cir. 1972). 
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Ou the eveiiiiig of Fehinaiy .‘5, 1972, Patroliimn Joliii 
Reilly and Detwtive .John Spiii-dis nf the New York Joint 
Narcotios Task Force drove in an iiniuarked police car to 
the vicinity of 1908 Hronxdale Avenae, Bronx, New York 
to exeeute a “John Doe" narcotic» arrest warrant (H. Tr. 
16-21). 

The reaMcniK wliich leil tliem to believe that the arrest 
target niight he fonnd at the Itronxdale Avenue addreas 
were theae: On September 2, 1971 one Frank Facchiano 
had l>een tJ>8erved by the police while eugaging in two 
heroin salew at the Cottage Inii Uar & Grill in the Bronx, 
which the evidence revealed was a frequently used location 
for the transfer of narcotics. During these transactions, 
Facchiano had been observed in eonversatiou with someone 
seated in a car registered to Genvieve Patalano t later ideii' 
titied as Joseph DiNa|M»li’s paratuour), at 1908 Brouxdale 
Avenue (H. Tr. 89-90, 92-9«). Furtherniore, in October, 
1971 the owner of the ('ottage Inn Bar & Grill, Joseph 
DiBenedetto, was observed leaving the Bronxdale Avenue 
address in ]>ossessiou of a stolen car, and when he was 
arrested, he falsely claimed that he resided at that address 
(H. Tr. 38-39, 46). Prior to the night of February 3, 
1972, Reilly had been on siirveillance at that address for 
some twenty evenings in the hope of flnding “John Do«- 
#3”, one of the persons seen engaged in narcotics trans¬ 
actions with Facchiano at the Cottage Inn Bar & Grill 
(377 F. Supp. at 1). 

At 8:30 P.M., Reilly and Spnitlis saw an nnidentiOed 
older man leave the one-faniily honse, enter an antomobile 
and drive off (H. Tr. 22). At 8:45 P.M., a 1968 green 
Pontiae pnlled up in front of the honse and stopped (H. Tr. 
221. Joseph DiNapoli,* the passenger in the front seat, 
left the car carrying an ai)parently enipty snitease in one 
hand, and entered 1908 Bnmxdale .\venue (H. Tr. 22-23). 

* DiNapoli was not identified until after his arrest. 
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Reilly uiid Si)ui-«liN suw the di-ivei- of the {jreon Pontiae 
inake a U-tiirn and park tlie antoniobilo. When the driv(*i- 
einerjjed froni the ear, Reilly and Hpurdis iinniediately 
m-ognized hiin as Vineent Papa, a major nareotics traf- 
fieker and tlie snhjeet of a 8ei)aratp investigation in which 
the ofticers were pnrtieipating (H. Tr. 24). Botli DiNapoli 
and Papa entered the house withont knoeking or waiting 
to l>e adinitted (H. Tr. 37-38). Reilly radioed Group 8u- 
pervisor Peter Pallatroni, who, aecompanied by Speeial 
Agent James Reed, drove to 11)08 Bronxdale Aveniie. When 
Pallatroni arrived, Spurdis reported what he and Reilly 
had ohserved (H. Tr. 25). 

Pallatroni, a highly experieneed and knowledgealde 
nurcoties agent, had heen a Speciei Agent with the Drug 
Enforcement Administration* for eight years and for two 
years had suj>ervised a gi-oup (tf ten narcoties agents (II. 
Tr. 87). Ile had partieipatcMl in approximately one hun- 
drc!d .investigaticms of nareoties wholc‘salers resnlting in 
the arrest of more than two liiindred major nareoties 
violators (H. Tr. 104). 

Pallatroni testitied that at the time of this arrest Vin¬ 
eent Papa was regaitled hy the Hureau of Nareoties and 
Dangerous Drtigs as “one of the top nareoties tiattiekers’’ 
in the United States (H. Tr. 171). He knew that Papa 
had heen eonviet<*d of violation of the federal nareoties 
lawH and that he had heen senteneed to live yc*nrs in prison 
(II. Tr. 96). 

On December 18, 1071, h*sN than two montlis hefore 
the arrest (»f Papa and I)iNa]H>li, Pallatroni had arrestcnl 
a nareoties dt>aler named Stanton (larland, who thereaftei- 
provided further information ahout Papa’s reeent mirecdies 
aetivities. (larland t(dd Pallatnmi and other agents that 
he eonld introdiiee an nndereover agent to Roeeo Evan- 


Formerly the Bureau of Narcoties and Dangerous Drugs. 
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^'flista uii<] Duiiiel Uanieii, who lie said weie (listi-iJiutiii}' 
iiarcoticM for A inreiit Papa, for ttie purpoae of piirrhaHiii^ 
u ininiiiii.ni of a kilojfrain of horoin whicli at tliat tiiiii* 
sold for liTMKM) (H. Tr. 09, 131). (larlaud further atated 
that lie i)ersouallv liad discnsaed nan-oticH witli Papa oii 
two w*parato occasious ( H. Tr. 98-90). Uarland identifled 
Papa, Kvaiifjelista, and Uanieri iii piudographa ahowu to 
hiiti and a aigniticant part of tlie inforination whirli Ih* 
providnl lourerning tlieni waa independently rorrolatratcil 
l>.v tlie agenta. 

Iu addition to the inforination aupplitNl liy Garland, 
Paliatroni waa aware that Pajia and approximatelv 20 
other jiei-Hons had lieeu named in a fwleral narrotirs tou- 
«piracy indictinent, tiled iii the Eaatern Distriot of New 
York, whifh had lieen nnaeale<l in Jauuarv, 1972.* 

l'|K*n reieiving froin 8pnrdia the lirenae piate nuniher 
of tlie green Pontiae in whieh Papa had arrived, Paliatroni 
radioeil the inforniatiou to tlie headqnartei-a of the New 
York Joint Task For«-e to aaeertain the nanie of the reeord 
owner of the ear. He waa iufornied that the vehiele waa 
u rmital or leaw*«l ear ownetl hy Wide N\ orld Leaaing Cor¬ 
poration of Far l{<Mkaway, New York. Paliatroni had 
inforination that l*apa owne<l two ears. The nae of a 
leaa«al or i-ented ear hy a major nareotiea violator waa 
aignifleant. Aa au experieiieed nareotiea officer, he knew 
that individuala engaged in nareotiea trattieking and other 
areaa of organixeil eriiiie fiHjuently uaed rented or leaatal 
veliiel»*a in an etfort to eonee»U their identity. He knew 
aa well that niauy of theae eriminala were aware that eara 
nani to tranaport nareotiia or other eontraband, if aeiraal, 
wonld 1 k* aiil)je<*t to forfeiture, unleaa the owner waa an 

Paliatroni also knew from surveillance he had conducted 
that Papa had a relationship with Frank Facchiano, one of the 
Urgete of the investigation whieh had led the offleers to 1908 
Bronxdale Avenue, dating back to 1967 (H. Tr. 124-126). 
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reiital (‘oiiijuiiiv, iu wliirli case rars woiiKl <)i‘(liiiiirilv 
iiot l)e retaiiiied by the Oovei-iiiiieut (U. Tr. 102-103).* 

Ity at least 0:00 P.M.. Pallatroni, as tlu? District ('ourt 
fouuci, “r(*asoiiabl.v lK*lieve<l tbat a major narcotica violator 
was away froiii liis iisual hauiits iii a hoiisr whicli a reason- 
altle persoii could Niispcct as havinj( Itccn involvcsl in major 
narcotics ti-ansmtious”. 377 F. tSupp. at 3. The evenis 
occurriii}!: sliortly theivafter rijceneil reasonuble suspicion 
into ])robal))(‘ rause* for belirf tliat 1’apa was enjjajjiiij* in 
a major narcotics violation nmler the eyes ctf tlie (OHccms 
siirveillinj; the house. 

.Vt ultoiit 8:5«) Keilly ob8c*rve(l threc* women lc*avc‘. 

tlie liouse at 1008 Hronxdale Avenue, enter a rar and drive 
off. The.v returnc‘d al)out 15 minutes later (H. Tr. 26). 

At abont 0:1.5 Keilly and Spurdis obsc*rvc*d a inan 

leave the liouse under surveillance and enter a rar. NVlien 
they communirated this iuformation to Pallatroni, he fol 
lowed the departinji car in his own vehicle. Wheu the rar 
ap|)eared to be travelling iu a circular route, Pallatroni 
and Keed reased their surveillanc-e and immediatel.v re- 
tiirned to 1008 Pronxdale Avenue (H. Tr. 105, 26). Hoth 
1'allutroni and Keed testitted that they theu believed that 
this car was beiu}j usecl to “take the heat otf" a major 
uarc‘c)tirs transartion by divertiun surveillance ottlc-ers away 
from the srene (H. Tr. 106). Pallatroni testified that he 
had observed such diversionary tactirs on prior oc-rasioiis 
involvin^i; narcotics transactions (H. Tr. 106).** 

* In fact, the evidence showed that the car had not been 
rented by Papa, but had been lent to him by hio cousin, Charles 
Papa, an employee of Wides Motor Sales, while Papa’s own car 
was being repaired. 

** In fact, the evidence presented at the hearirg disclosed 
that Pallatroni and Reed had followed an attorney who had been 
at the suspect premises to visit Vincent DiNapoli. The attorney, 

fFootnote continued on following page] 
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Sbortly uftei- l*allatroui and J{eed returned to tUe 
\iiiuity of 1908 Uronxdule Avemie, they \v<.*re advised l»y 
l*atrohnaii IJeilly tbat two lueu bad left tbe boiist*. Kacb 
(»f these uieu euteml a separate ear and drove ott in a 
fasbion wbici» preveuted tbe olticers fioiu reudiug tlieir 
lieeuse plates {H. Tr. 26-27). 

At 9:30 P.M. Vincent l*apa and .Josejdi DiNapoli left the 
bonse at 1908 Bronxdale Avenue. DiNapoli carried tbe 
sanie suitcase wbicb lie bad previously bronght into tbe 
bonse. Tbis time, bowever, be carried tbe suitcase witli 
ls>tb bands and walkeil in sucb a way tbat tbe suitcase 
appeareil very beav.v (U. Tr. 28). llotb DiNapoli and 
Papa en tereti tbe greeu Pontiae, and DiNapoli jdaced tbe 
suitcase on the back seat. Pupa drove the cur wbile Di¬ 
Napoli was seated in the front passenger seat. Pallatroni 
and llecHl imiuediately followetl in tbeir veliicle, baving 
btH*n iuformiHl hy Keilly tbat Papa bad left the bouse witb 
tbe suitcase *vblcb ajipeared to lie beavy. 

After several blts-ks, tbe lleilly-Spurdis car took tbe 
lead p*>sition in tbe surveillance. \\’ben tbe green l*ontiac 
turnetl east ou Treniont Avenue, Pallatroni becaine appre- 
bensive alH.iit losing it and instructed Spurdis and Reilly 
l»y radio to stop Papa'H car (U. Tr. 107-08, 152). Hpurdis 
pulksl bis veliicle alongside tbe Pontiae ainl Ileilly lield 
bis badge oiit tbe car window (about an arnis length froni 
Paitai and sbouttsi to Papa to pull over. Papa, bowever, 
continued to drive a few feet more. When Ileilly sbouted 
again. Papa stojijied bis car at the intersection of East 
Treniont Avenue and Custlebill Avenue (H. Tr. 29-30, 
108). Spurdis drove bis cur in front of tbe Pontiae and 
Pallatroni stoppe<l bis car behind tbe Pontiae. 


Murray Richman, Esq., teatified at the hearing that while he did 
not recall the drive on February 3, 1972, he may have missed a 
turn on the route which couid have given the impression that he 
was driving in a circle (H. Tr. 199-200). 





Papa left the 1’ontiuf witli l)iXaiM>l| aiul tlu* suit«as(* 
inside and be}|:an walking towards Spnnlis and Heilly. 
I*allati-(mi ronihided that this was designe<l to draw atteii 
tion away fioni the car and its contents sinco niost jieuple 
remain in fheir cars when stopped by police oflieers (H. li‘- 
108). At Pallatroni’8 iustinotions, Spuidis arrested Papa 
for violation of the federal narootics laws. Pallatroni and 
I{ee<l openeil the door of the Pontiae, i-eniove<i DiNajMdi 
froin the tar and plactsl hiin under arreet for violation of 
the fe<leral nareoties laws. After searehing DiNaisdi for 
weajMjns, Pallatroni returned to the Pontiae where he 
olmerved Spnnlis exaininin{j the open siiitease whieh had 
l>een plaeed oji the Street. Pallatroni asked Spnnlis 
whether the snitease eontainiHl any nareoties. Spnnlis said 
that it eontaine<l nioney. The snitease weifthed hetween' 40 
and 50 ponnds. Papa and DiNaiadi were later ehart;ed 
in a eoniplaint with eonspiraey to violate the federal nar- 
coties laws (H. Tr. 64-08, 108-00).* 


* Detective John Spurdis was called as a witness by DiNapoli 
at the suppression hearing. Concluding that he was a liar and 
that his testimony was “inherently incredible," Judge Duffy re- 
jected it completely. 377 F. Supp. at 1-2. This conclusion is 
amply supported by the record wholly apart from the matter of 
Spurdis’ demeanor described in the District Court s opinion. At 
the suppression hearing Spurdis testified that he ordered the ar- 
rest of Papa and DiNapoli despite his belief at the time that 
there was no probable cause to do so. Thia was squarely con- 
tradicted by his testimony at a prior Police Department hearing 
that he believed he had probable cause to stop the car and aearch 
the suitease (H. Tr. 278-286, 367). Cross-examination established 
close links between Spurdis and DiNapoli. While the complaint 
against the latter was pending, they met on several occasions, 
including once in the Virgin Islands. During the period that 
Spurdis was ostensibly investigating DiNapoli, they, together 
with Mrs. Spurdis and Genvieve Patalano, developed a strikingly 
unusual social relationship. whieh included more than forty private 
“meetingo” between John Spurdis and Ms. Patalano. 
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1. There was Probable Cause to Arrest 
DiNapoli and Papa 

Probable tause to arrest is fouiide»! upoii tlie sum totai 
of inforination, observation, reports aud personaI experi- 
ence of the arrestiiig ottieer. AH of these sourcea may Jje 
called upoii by a law enforeement oltlcer, and espeeially a 
federal narcotica agent, in liis on the-spot decision to make 
an arrtst. R<iffone v. Adanm, 468 F.2d 860 (2d Cir. 1972). 
In Raffone, this Court cautioned againat the eri*or of treat- 
ing in isolation each item of inforination known to an 
agent, and quoted with apjiroval then .ludge, iiow t.^hief 
Justice, Biirger’s statement in 8'mitA v. United Ututen, 858 
P.2d 838, 837 (D.C. Cir. 1966), cert. denied, 386 U.S 1006 
(1967); 

“As M’e have often observed, probable cause is the 
sum totai of layers of inforination and synthesis of 
what the police have heard, what they know, and 
what they observe as trained offlcers. We weigh 
not individual layers but the ‘laminated’ totai, It 
has often been repeated, but it bears repetition, that 
‘In dealing with probable cause, * * * as the verv 
name implies, we deal with probabilitien. These are 
not technical; they are the factual and practical 
consideratione of everyday life on which reasonable 
and prudeut men, not legal technicians, act.’ Ih ine- 
;/(ir V. L niied States, supra, 338 U.R. at 175, 69 8. 
Ct. at 1310, 93 L. Ed. 1879 (Emphasis added).” 
468 F.2d 860, 867. 

Vf. Lnited States v. Manuinp, 448 F.2d 992 (2d Cir.) 
{en banc), cert. denied, 404 U.S. 995 (1971). 

The Siipi-eme Court, in Brinenar v. United States, ,33S 
C.8. 160, 176-77 (1949), explained the meaiiing of pi-obable 
cause in the context (»f a car search as follows: 

The troublesome line jiosed hy the facts in the Car- 
roll case [Carroll v. United States, 267 U.S. 132 
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(1925)] and tliiH eaae is une l>etween mere HU.spicioit 
and probuble cause. Tbat line neceisNarily niiiMt Ia* 
drawn by an jict of judgiuent torined in the ligbt 
of the particular yituation and with ucrount takeii 
of all the circuiustances. No problein of Hearehing 
the horne or any other place of privacy was preeented 
either in Carroll or here. Both caseis involve frce- 
dom to use public higbways in swiftly luoving vehi- 
cles for dealing uu contraband, and to be unmolestial 
by investigation and search in those movenients. lii 
such a case the Citizen who has given no guod caiisc 
for believing he is engaged in that sort of activily 
is entitled to proceed oa his way without inter- 
ference. But one who retently and repmtediy hus 
ffiven Hubstantial ground for believing that he ix 
engaging in the forbidden tramportation in the arcu 
of his usual operations has no such imnmnitg, if 
the offieer who intercepts him in that region kiiows 
that faci at the time he makes the interception uinl 
the circumstances under which it is made ure nol 
xueh tis to indicate the suspect is going ahout legiti- 
mate uffuirs. :{38 U.8. 160, 176-77 (emphasis added). 

Cf. hruper v. United f^tutes, 358 T.S. 307, 313 (195S). 

The facts, as found by the District Court, fully justif.v 
iis conclnsion that probable cause existed to arrest DiNapoli 
and Bapa. The Task Force otticers condncting surveinance 
uf lOOS Hronxdale Avenae had ample reason to believe that 
the hoiise “was beiiig used in connection with the sale and 
distribntion of narcotics.” 377 F. Supp. at 2. Wheii Vin¬ 
cent Papa arrived on the scene with appellant DiNapoli 
cariying an empty suitcase, suspicion jnstifiably arose tlnit 
a major nareotios transaction inight begin to take place, 
rnqnestionably, Papa was “one who recently and repeatHlly 
[had] . . . given snbstantial ground for believing that he 
[was] . . . engaging in the forbidden transportation” ol' 
naifotics. Brinegar v. United Btates, supra. Papa, whoni 
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UNDD eonsideml a major iiarcotics violator, liad pn*- 
vioutsly beeii couvicted of violatiou of the federal narcotics 
laws, and had been receutly naiued in a federal iiarcotii-s 
eoiiapiracv indictment returned in the Eaateni District of 
New York, nnsealed oniy the previoiis month. Purther- 
more, Pallatroni had i-eceive<l first-hand information from 
Staiiton Garland that contiriiied BNDD’8 belief aboiit PapnV 
active and high ochelou position in the narcotica trade.* 

* There is no merit in DiNapoli’s contention that Garland wa.s 
either unreliable or that his information was stale. There is 
nothinp in the record which indicates that Garland’8 information 
conceming Papa, Evangelista, or Ranieri was ever shown to be 
inaccurate. On the contrary, as the District Court found, “certain 
information which Garland gave the Joint Task Force has proven 
reliable", 377 F. Supp. at 2. The very fact that Garland had 
spoken with Papa about narcotica trafficking and had identificd 
his photograph, as well as those of Evangelista and Ranieri (Tr. 
99-100), established that his information had a reliable basis. 
United States V. Sultan, 463 F.2d 1066 (2d Cir. 1972). 

The District Court concluded that Garland later proved un¬ 
reliable because he became a fugitive rather than testify in an- 
other case and because he committed various criminal acts whilc 
supposediy cooperating with the Joint Task Force. 377 F. Supp. 
at 2. But as this Court recently observed, “ ‘Informante in drug 
casea are not Brahmins, nor are they noted for long-term occu- 
pancy of well-tended premises. Their disappearance, voluntary 
or otherwise, is not extraordinary’ United States V. Malitia, 
Dkt. No. 74-1389 (2d Cir. September 17, 1974), slip op. at 5467 
quoting United States V. Super, 492 F.2d 319, 322 (2d Cir. 1974). 

Far more significant, however, were the facta corrobornting 
Garland’s information. Pallatroni ascertained that Papa and Evan¬ 
gelista were under investigation by BNDD for narcotica violatione 
fH. Tr. 100, 181). Garland gave the agent' rvangeli8ta’8 addreas 
and phone number which proved to be accurate (H. Tr. 100-101). 
The record amply supporta the District Courfs finding that Garland 
was then an informant whose information was reliable. United 
States V. Harris, 403 U.S. 673 (1971); Aguilar v. Texas. 378 U.S. 
108 (1964): Draper v. United States. 368 U.S. 307 (1969); United 
States V. Comissiong, 429 F.2d 834 (2d Cir. 1970); United States 
v. Manning, supra. In any event, “there is absolutely no indication 

[Footnote continued on following pagej 




Iii sum, the hoiise was a siispicious plact*, oiu* of tlic 
visiturs was a iiotorioiis nai^cotics violator reasonablv la*- 
lievwl to 1 k* then artively involve<l in liiffli k*v«*l nairotics 
IrattirkinK. tlu* suitcase («uapty wlien I)iNu])oli eiitered tlic 
lioust* aml loadrii wheii he Irft) was an olivious instiMi- 
nifiitality and Mie apparently leased antoniobile was a 
rirnunstance rrasonably siij;g<*Htivt* in this r<»ntext tlial a 
major dral wjis in tlu* procws of takin;;; piare. Tbrse far- 
tors, rombimnl with tlir others previously describe»!, c-on- 
veyed to experience»! narrotics aguuts a rea.sonable basis 
for roncludin}' that a transfm* of narrotics was takin;> 
|»lace within their sight. See United SiatcK v. Cliuplin, 4L'7 
F.2d 14. ir» Cld Cir. I, rert. denied, 400 U.S. 830 (lOTOi; 
ser also United Staten v. Walmik, 444 F.2d 203 (2d ('ir. i, 
rcrt. denied, 404 U.H. 851 (1971). Conseqnently, probaldr 
rause existed to arrest Papa and DiNapoli, his companion 
who rarried the suspect suitcase.* 

that Reilly, Spurdis, Pallatroni or Reed had any indications f)f 
his unreliability on February 3, 1972.” 377 F. Supp. at 2. 

Nor is there any basis for the claim that Garland’s informa- 
tion was stale. Garland told Pallatroni, less than two month.s be- 
fore the seizure, thfit Evangelista and Ranieri “were distributing 
narcotics for Vincent Papa” (H. Tr. 99) and thathecould introduco 
an undercover agent to them to buy heroin at a minimum purchaso 
of $26,000 per kilo. The recently unseal.'d indictment in the Eas- 
tern District further served to confirm that Garland’s information 
was far from ancient vintage. Furthermore, Papa’s visit to a 
house connected with a pending narcotics investigation and his 
prior relationship with Facchiano, who had been a principal subject 
of that investigation, "reinforced” what Garland had said and 
“cdored” what Papa did on the night in question. United Statea 
V. Soyka, 394 F.2d 443, 464 (2d Cir. 1968) (en hanc), cert. 
denied, 393 U.S. 1096 (1969). 

* Knowledge that a suspect has been a narcotics dealer or 
offender, or has consorted with a narcotics dealer or oflfender, may 
obviously be an element of probable cause. See United States 
V. Harris, 403 U.S. 673, 683 (1971); United States v. Oliva, 432 
F.2d 130 (2d Cir. 1970), cert. denied, 402 U.S. 986 (1971); United 
States v. IVaf Lau, 329 F.2d 310 (2d Cir.), cert. denied, 379 U.S. 
866 (1964): c/. United States v. Santana, 486 F.2d 366, (2ci Cir. 
1973). 
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Ax tho District ('«mit loncotly ioiuludwl, tln* fjut thaf 
certuiu l)eliefs held by Ibillatroui «n the niglit of tht* aiTeat 
were later proveil untiue e.y., that the Poutiac used by 
Papa was a iente«l or leaaed rai-, tlie iuterpretaticm <»f the 
attorneyV eirculai- driving pattern and his Itelief that the 
sniteaHe cnntaiueil uareoties, did iiot iuvalidate the an-eat 
or seairh, sinee hia l»elief8 at the time were reaaonable in 
light both of hi» experieuee and of the faets kuowu to him. 
Urineijar v. l iiited Stutrx, Huyru, 338 U.IS. at 176; Hvnry 
V. l II itvd States, 361 U.IS. 1)8, lOl» (1959). 

2. The Search of the Car and Suitcase 
Was Proper 

DiNapoli also i lainis that, regaidless of probable eanse 
to ari-est. the ageuts shoiild iiot have oimiied the suitease 
in the baek seat of Papas ear without a search warrant. 
relying ou the fact that npou their arrest DiNapoli aiiil 
Papa were haudcnrte»!, tlins eliininating the possibility that 
either coiild obtain a weapou froin, or destroy the eontents 
of, the suitcase. This conteiition is contrary to the settle<l 
cuse law siiice Vliiiiiel v. ('aUforniu, 395 U.S. 752 (1969). 

As the Supreme ('ourt recently held, it is perfectly 
proper, ineideut to a lawful arrest, to search, either at the 
time of arrest or later, the [*er8on of an accuse<l and “the 
property in his immetliute |)osse88ion” for “. . . weajmus, 
instrninents of escape and evidence of crime ...” aml to 
seize such items nncovere<l by the search. United States 
V. Edicards, 42 U.S.L.W. 4463, 4464-4465 (March 26, 
1974). It can hardly l»e contentle<l that u suitcase on the 
baek seat of Papa’s Pontiae is not within “. . . the ‘grab- 
bitig-distance'", as ('hiiiiel requires for a search incident to 
arrwt, of a pei-son sitting in the front seat. See Cnitcd 
States V. ttii/ys. 474 F.2d «i99, 764 (2d Cir.), eert. deiiied, 
414 r.S. 826 (1973). Accordingly, the search of the suit- 
cuse was properly incident to the arrest (»f Papa and Di- 
Xapoli. l Iiited States v. Jtohinson, 414 U.S. 218 (1973); 
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(ittMtufsoii V. Florido, 414 U.S. 2<50 (1973) ; l. niird Stalrs 
V, denkiiix, 49G F.2il 57, 73 (2(1 Cir. 1974); United fitutcfi 
V. \ it/o. 4S7 l•^2(l 295, 29S (2(1 Cir. 19731 ; i iiitcd Stiitcx V. 
Hii/yts, Hupru; United Statcx v. Manirite, 448 F.2(l 583 (2(1 
('ir.), rert. deuied, 404 U.S. 947 (1971); United States c./-. 
rei. Mnhonnnad V. Munensi, 432 F.2d 1040, 1048 (2(1 Cir. 
1970), rert. deuied, 402 U.S. 911 (1971); United States v. 
Frirk, 490 F.2(l 000 (5tli Cir. 1973); United States v. Il i7- 
kerson. 478 F.2(l 813, 815 (8tli ('ir. 1973) ; United States v. 
Muynord, 439 F.2(l 1086 (9th Cir. 1971) ; United States v. 
Melieiz. 437 F.2(l 14.5, 14(!-148 (9th (Mr.), rert. denied, 402 

U. S. 974 (1971),* 

It is of no uvuil to UiNapoli tliat Fapa and he wen* in 
(•n.sto(l.v at thc time the suitcase waa removed froin the car, 
placed on the aidewalk, and opened. United States V. Ed- 
voards, supra; United States v. denkins, supra; United 
States c.r. rei. Muhammed v. Mancasi, supra; United States 

V. Evans, 481 F.2d 990 (9th Cir. 1973). In Jenkins, this 
Court held that a aeareh of a (letendant'8 elothing and 
wallet for dollar Ijilla, In order lo (•(tinpare nerial numbers, 
was reafioualde despite the fact that the nearch took place 

* Appellant’8 reliance on United States v. Soriano, 482 F.2d 
469 (6th Cir. 1973), rev’d en banc, 497 F.2d 147 (6th Cir. 1974) 
is misplaced in view of the en hanc opinion reveraing the panel 
decision. The Fifth Circuit en banc held valid the search of n 
suitcase removed from the trunk of a car under CLa/nbers v. 
Maroney, 399 U.S. 42 (1970), because the arresting officers "in- 
disputably had probable cause to believe that the vehicle contained 
contraband, a circumstance justifying the initial incursion into the 
trunk ...” and "this justiflcation encompassed the search of con- 
tainers in the vehicle which could reasonably be employed in the 
illicit carriage of narcotice.” 497 F.2d at 149. In addition, twelve 
of the fifteen judges agreed that the search also might have been 
siistained as incident to a lawful arrest under the principies enun- 
ciated in United States V. Robinson, supra and Giistafson v. Florida, 
supra. 497 F.2d at 150. 
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a week uftei* the «lefeiulaat had beeii lodged iu juil. Jciikiiiv,' 
itupru^ 49fc r .iJd at (iJ. Tliis ('ouid held that ouce tlu* jfolioi* 
had legally stdzetl t’u* l)elon};ings, the defendant eniild no 
longer enteitaiu anv leasonahle expeetation of piivaey 
coneeruing them. 

ynite apai-t fi-uin the propriety of the .seareh aa inci¬ 
dent to a lawfnJ aneat, theie has l►een, sinee CarroU V. 
f nited Ntatcn, 267 U.S. i;{2 (1925), uuiversal recognition 
that, foi- piirposes of the Fourth Amendnient, there is a 
differenee between a hoiiie or a atoie, foi- wliich a warrant 
may leadily be obtained, and an antomobile which may b<! 
lenioved fioin the jjiiisdiction too (luiekly to allow for the 
proeuiing of a wanant. The underlying rationale for thia 
exception is that the opiiortunity to seareh autouiobiles, 
stopped on a atreet or highway, ia “fleeting". Chambem v. 
Maroney, 3!t9 U.S. 42, 51 (1970); Coolidge v. New Hwmp- 
ahh-e, 403 T.K. 443, 460 ( 1971) ; i nited Htuiea V. Ellie, 461 
R2d 962, 966 (2d Cir.), cert. denivd, 409 U.H. S66 (1972) ; 
United Stateg v. Custaldi, 453 F.2tl 506 ( 7th Cir. 1971). 

Under the “antomobile’' exception, warrantleas aearehea 
of inovable vehieles are i)erinitted when the police have 
probable cause to believe that the vehiele eontaina seizable 
itema. See ('hambere v. Maroney, supra, 399 U.S. at 90. 
In sueh cases, a case-by-case detenninatiou of exigent cir- 
cnniatancea is unneceasary. (Jardicell v. Leicis, 42 U.8.L.W. 
492.S (U.S. June 17, 1974); United tStates v. Viyo, .•)57 F. 
Snpp. 1.160, 1365 (S.lJ.X.\. 1972), rev'd on other yroinide, 
4}S7 F.2d 295 (2d Cir. 1973). Here there was ample 
probable canae to seareh the Pontiae and ita contenta for 
eontraband. United States \. Christophe, 470 F.2d 865. 
868-69 (2d Cir. I, n-t. denied. as Pierro v. United States, 
411 U.S. 964 •1972»; United States V. Carneylia, 468 F.2d 
1084, 108!»-10{»0 (2d Cir. 1972), cert. denied, ns Imerillo v. 
United States, 410 U.S. 945 (1973), 

Alternatively, if. as here, “agents have |)robable cause 
to believe that a ear is or has Iwen used for carrying eontra¬ 
band, they may snmmarily seize it pnrauant to the federal 
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forfeitnre statutes aii«l seuirh it.” VniieiJ PItntes v. Capra, 
Dkt. No. 74-10()X (2(1 Cir. .lul.v 2«, 15)74), Blip op. 4985 ar 
5007; see Cooper v. California, 386 U.S. 58 (1967) ; Carroll 
V. United Htatcx, 267 U.S. 132 (1925); United States V. 
Ortega, 471 F.2d 1350 (2(1 Uir.), cert. denied, 411 U.S. 948 
(1973); United States v. Agcrs, 426 F.2(] 524 (2d Cir.), 
rrrt. denied, 400 U.S. 842 (1970|; United States v. Fran- 
rolino, 367 F.2,1 1013 (2(1 Cir.). cert. denied, 386 U.S. 960 
(1967). Thert* ia “no basis for reversin}!; the district courfs 
Holding that . . . there was probable cause to believe that 
the car was l(eing us(h1 to carry oontraband on the night 
of the arrest”. United States v. Capra, supra, alip op. at 
5008. 


C. On!y DiNapoli has Standing to Challenge 
the Legality of the Seizure 

In any event, only DiNa|K)li, froiii whieh the inoney 
was seized, has standing to challenge the legality of the 
seizure. Broicn v. United States, 411 U.S. 223 (1973); 
Aiderman v. United States, 394 U.S. 165, 174 (1969) ; Woiif/ 
Sun V. t nited States, 371 U.S. 471, 492 (1963); United 
States V. ('apra, supra, Slip op. at 5009-10. 

POINT IV 

Appellant Mamone's Contention that Insufficient 
Pre*trial Disclosure Mandates a Reversal is Without 
AAerit. 

Mainone, uhme aiiiong ajtpellants. niakes the arguinent 
that the Oovernnienfs alleged failiire to make snllicient pre- 
trial discloHUit* mandates a revei^sal of his conviction. He eon- 
teiids (A]»p. llr. 44) that the Governinenfs failnre to sp(H if\ 
its proof against him in the indictiiient and bili of par- 
ticulars deni(*d his Kixth Ainendment right to be ade(|nately 
inforined of the charges against him. Specittcally, Mainone 
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(‘luiiiis that lie slioiild liav«* lieen infonnod tluil ovidence 
wonld he offeml at tiial to piovc* the Ruike tiunsactioii 
(see Hupra at 14), MaiiKme’s vouilnn>i for Torbrii-k (hi*c 
xitpra at 12), and Dilatio’» roiiiurk to Hurnaba iiaminu 
Maiiioiie as DiNapoli’» partiier (see xupni at 16). The 
arfninient is without inerit. 

“It lias loiig lieeii settieil tliat an indietnient is 
adeqnate so Ion}? as it contains the elenients of the 
otlen.se, siiffieiently apprises the defendant of what 
he iniist Ik* prejiared to meet, and is detailed enough 
to a.ssnre against donhle jeopardy. Woiirj Tai v. 
rnited States, 27:1 T.S. 77 (1927); United States v. 
Painiiotti, 2.14 F.2d 491 (2d Tir. 19.15). T^nder this 
test we have ronsistently siistaimnl indietinents which 
track the langiiage of a statute and, in addition, do 
little nuire than state time and place ii appro,vimate 
ternis. Unittd States v. Fortunato, 402 F.2d 79, 
S2 (2d (Mr. 196S). eert. denied, 594 U.8. 9.‘{.3 (1969) ; 
( nited States v. Faiiniotti, 2.14 l'\2d 491, 495 (2d 
Fir. 1958); United States V. Vartack, 22.1 F.2d 665, 
669-670 (2d Fir. 19.15 1.” fbiited States v. Salazar, 
48.1 F.2d 1272, 1277 (2d Fir. 197.3). 

Here not only did the indi(‘tment track the language of 
the statute, United States v. Debroir, .346 F.S. 374, 377-378 
(19.13), United States v. Cimino, .321 F.2d .109, 512 (2d 
Fir. 1963j, eert. denied as IFEreole v. United States, 375 
r.S. 967 (1964). and fnrnish the approximate time and 
place of the crime, it went far heyond this. specifving seven- 
toen ditlerent overt acts in tnrtherance of the conspiraev. 
There was no need to identifv in the indictment the siKadfic 
persons with whom .Mamone deait or .spoke. Ff. United 
States V. Sinida, 331 F.2d 9!».l, !»96-97 (2d Fir.), eert. denied, 
379 r.S. 86.1 (1964); United States V. Rosa, 343 F.2d 123, 
124 )2d Fir. 1!(65) ; LIamas V. United States, 226 F. Supp. 
351 ( F.D.N.Y. 1963), «//'d on the opinion helow, .327 F.2d 
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(»57 (2d Cir. 1!M>4) ; l iiitcd Stotett v. l‘nlakoffj 112 F.2d 
888, 8!1() (2d ('ir. | (L. Uuiid, •!.), < dvnieil, 311 U.B. 
65;i (1940). 

The bili (»f puiMiciilais fiintished hy tlie (loverniiient 
aniplitied overt aet live ol' tlie indictiiient (“In or ahont 
Xovembee, 1970, the defendant AXdFI.O MAMONE went 
to the Heac-h Ruae Soelal (Miib, Hi-onx, New York”) hy 
.si)eeifyin}>: the time, plaee, and pni-pose of Mainone’s visit 
as follows: 

"Overi .Ict .5—In the evenin;: hoiirs (»f November, 1970 
at the Heaeh Rose Soeinl Club, 3203 
VVestchester Avenue, Rronx, New York. 
Purpose was to assist Louis Infflese in 
eountinjt the pi-oeeeds of a nareotics 
transaetion.” ((Jovernuienfs Hili of Par- 
ticulars at 2j 

Moreover, the llill of Partieniars stated that Mamone 
entered the eons|>ira(y in NovemlK*r, 1970 (dovernment’s 
Hili of Partieniars at 8). 

Further partieiilarization of the allejtatiuns in the in- 
«lietment wonld have only servetl to require the Govern¬ 
ment to diselose its evidenee in advanee of trial, which is 
not the fnnetion of a bili of partieniars. 8ee, e.y., United 
S^oteti v. VriHOHH, 271 F. Hupp. 150, li>5 (S.D.N.A’. 19(57), 
(Manstield, d.), nfd, 416 F.2d 107 (2d i'ir. 1969), cert. 
denied, 397 F.S. 9(51 ( 1970); United States V. Lebrnn, 222 
F.2d 531, .535-3(5 (2d Cir.), cert. denied, 3.50 U.S. 876 
(19.55); United States V. Kushner, 135 F.2d 668, 673 (2d 
('ir.), cert. denied, 320 U.S. 212 (1943); United States v. 
Callahan, 300 F. Supp. 519, .526 (S.l).N.Y. 1969); United 
States V. McCartlij/. 292 F. Supp. 937, 940-41 (S.D.N.Y. 
19(58); United States V. Fruehauf, 19(5 F. Supp. 198, 199 
(S.D.N.Y. 19(51). In any event, “[Wlhether n hili of 
purticulurs should be provided at all, its scope and 




•speciiifit}, il periiiittefl . . . art* ull iiiatters left priinarilv 
to the disrretiun of tlie tiiai ju(l{{e." rnited States v. 
Sala;:ar, 485 F.Jd 1272, 1277-1278 (2d ('ii-. 1!»7;}). Certainly 
Maiaone hax iiot deiiionstruted that .ludge Dutty abused his 
disoretioii oi- that lie satfeml any spwitic i)rejiidioe by 
the (leiiial uf i»oi-tions of his laotion bti- a l»ill of particulare. 
Sce 8 M(H)rc’B Fcderal Pra<-tice H 7.()«i [2] at 7-34-35 & 
n. 16 (2d Ed. 1973). 


Maiaone coateads that Ihe allej>edly iasiitlicieat pre-trial 
disclosure lesalted ia hi.s beiag aaable to prepare a defense 
because the evideace ajtaiast liiia iavolved individuals who 
were either deceased, disabled, or fu{,ntive.* This argument 
falis of its owa weight as it caa onl.v be patent that even 
if disclosure of the floveraiueat's evideace had been uihdh 
it would avail Maiaone liftle or aothing. 

* Mamone claims here that he could not dispate Barnaba’8 
recounting of Mamone’s intervention on his behalf with Burke 
becauM Burke died in Augrust, 1972. There is no evidence of 
Burke s demise in the trial record. Mamone complains further 
that he was unable to dispute Barnaba’s testimony that Mamone 
vouched for Forbrick to Ingriese because Forbrick had suflfered 
a stroke, a fact ‘‘determined in the course of trial” (App. Br. 
50). Forbrick 8 stroke was the reason for his severance from 
the trial with the consent of the Government. Forbrick’8 sever¬ 
ance occurred well before trial commenced (Docket Sheet, 
United States v. Tramimti. at 4) and no request came from any 
counsel, including Mamone’s, that Forbrick bc deposed. Finally, 
Mamone complains that he was prejudiced by Barnaba’8 testimony 
that Dilacio had told him that Mamone was the defendant 
DiNapoii’s partner because Dilacio was a fugitive. The Gov¬ 
ernment was as anxious as Mamone to procure Dilacio’8 pres- 
ence at trial. 

Obviously, the Gover.—nent wa» not responsible for the ab- 
sence of Burke, Forbrick, or Dilacio, and their absence is no 
justification for requiring further specificity in the indictment and 
bilis of particulars. Moreover, even if Burke, Forbrick, or Dilacio 
had been available physically, it would have been remarkable if 
they hril testified, oince Forbrick and Dilacio were defendants 
and Burke a potential defendant. United States V. Kahn, 472 F.2d 
272, 288 (2d Cir.), cert. denied, 411 U.S. 982 (1973). 





Kurther, it is ciear from the record iit triiil that a 
repreHcntativc froiii Mr. Ellis’s oftlcc s|)eiit at least a weck 
prior to trial listciiinj; to taped debrielinj; intcrvicws ol' 
Stasi and Hariuiba, thc only witness against Mamonc 
(H. Tr. 118, 416). Althou^b these tapes did not desorila* 
.Maiiioiie's role iii the conspiracy, they f^ave cdear uuiliiies 
of the coirspiracy and the i-oles of the principal participants. 
This infurination, pi-ovided in advance of trial, constitutcd 
broad and abundant pi-e-trial disclosure. 

POINT V 

The District Court^s Conduct of the Voir Dire Ex> 
amination Was SufRciently Thorough to Insure a 
Fair and impartiai Jury. 

Appellant tlaniba (piestions the propriety ol' the voir 
tlire exaniination conducte*! by .ludjjic Diifty in two re- 
spccts. First, hc arfxnes that thc ('ourt errwl in failin;' 
to (luestion prospective jtiiors concerninp narcotics usc by 
thcir relatives or close friends. Second, he argues tbat thc 
Court erred in dcnying a challenge for canse to a jiiroi- 
who disclosed that his sccond \vife’s stepson was a nai-- 
cotics addiet. Xeither of thcsc clainis can witbstand 
sei-ious serutiny. 

The voir dire exaniination conductetl by .ludgc Dntfy 
was botli ];ainstaking and exhaustive and was more tban 
suttlcicnt to elicit any evidence of bias. He (|u<*stioncd 
the jiirors about theiv exposnre to pretrial publicity, aboiit 
thcir relationships with luw enforceinent otticers, aboiil 
thcir pi-evious jury Service. He asked not onc<‘ but re- 
pcatedly (Voir Dire Tr. 61, 1.16, 204, 257, etc.) whether 
any of the jurors or their iinniediate families had been 
victiins of crime. .Most iinportantly, he made several 
spccilic iiuiniries desigmsl to determine any existing bias 




with reganl tu iiairutios ur narcoticM laws. F((i- oxaiapli* 
the Court a8ke<1: 

Now, as I indiiatt*»!, tliis is a luurotics case. Is 
there unv jnror lieie who woiild have uny l)ias uiie 
wa.v oi- the othei-, fui- ui- ajjainst the defendant, fur 
ur against the {'overninent, bt*cau8e it is a narcotics 
case? (Voir Dire Tr. 326). 

And agaiii just hefure the jiiry was swurn; 

The Coiirt: Once agaiii, let me ask ali uf the 
jiirors and prospective jurur.s whether hecan.se this 
case iuvidves narcutics, do yuu feel any hia» either 
for or against the defendants or for or against the 
Government or in any way he impaired in reiniering 
a fair and impartial verdict? (Voir Dire Tr. IW-u). 

Against this backgrunnd, Gamba contends tliat the dis- 
trict court was ubligated to in(|uire speciflcally into the 
e.vistence of narcotics addictiun among the prosjiective 
juroi-s, fainily or friends. lle cites not a single case, in 
this Circuit or elsewhere, that demands of district judges 
qiiestiuns uf such speciticity. Katlu-r, he relies on cases 
.such as United Stuten v. Leicin, 456 F.2d 1132 (7th Cir. 
1!)72) and United Staten V. Dclliiiffci-, 472 F.2d 346 (7th 
Cir. 1972), eert. drnied, 419 U.S. 970 (1973), which hohl 
simply that questious of the must general nature, such as, 
“is there any reason why you cannot lie a fair and im¬ 
partial juror” were iuadequate to plumb the depths uf 
Jiirurs' biase.s. It is ciear that Judge DutTy went beyond 
such generalities here. Alternatively, Gamba argues frum 
the analugy uf cases such as Jai-knon v. United Sltuten, 39."» 
F.2d 61."> (D.C. Cir. 1968) and Vinjin Ixlands v. Hodie, 
427 F.2d .")32 (3d Cir. 1970), where the trial judge failed 
tu ask (pie.stions which wuuld have identified jurors whu 
had been victimiised or utherwise involvwl in tln* verv 
crinies for which the defendant was being trieil. The 



unalugy is soarcely cuuipelling in light of Judge I>uffy's 
in*{uin(‘N both \vheHu*r jurors and their tainilies had beeii 
victiniiml l»y criiiii* and whether tbey would l)e iiualde (o 
liear a uarcutii-a c-aae without biaa. 

The argumenta Gamba advances are wholly at udds 
witli the aettied doetrine uf this ('ourt that the trial jiidgi' 
enjoys wide diacretiun in eondueting the voir dire. United 
Stuten V. Xunc, 41)5 F.2d 683 (2d Cir. 1974) ; United Stateti 
V. Ruyyiera, 473 F.2d 599 (3d Cir.), cert. denied, 413 U.S. 
939 (1973) ; United t^tatex v. Ploof, 464 F.3d 116 (3d Cir.), 
eert. denied, 409 U.S. 953 (1973); United Rtates v. Voln- 
bella, 448 F.3d 1399, 1303 (3d ('ir. 1971), vert. denied, 405 
U.S. 939 (1973). In Zane the appellants preaented a 
.similar ubjeetiun t(» the trial c(>urt'a failure tu aak .siilli- 
eieiitly speeitie (|iiestion.'< ot' the jtrosiJeetive jurora. The 
Cuurt'a obaervation there ia applieable here as well: 

“Of eunrae there is ahvaya the puasibility thal 
the (a)naeieneea of (tther jurors might have b(‘en 
pricked and stili further-flung potential soiirees of 
biaa deteete«l through an iiiOnite regression of quea- 
tioning or throiigh the fortuitous wording of a i)ar- 
ticiilar qiieation. Hat mi aystem of jiistice ean wail 
iipon aneh adventitioiis occiirrenees.” 495 F.3d at 
693. 

In thia ease, the trial judge did aak <|U(‘stions ealeulated 
to determine any posaible prejudiee regarding nareotiea. 
Hia impiiry was auttieient, and onee an area of potential 
prejudiee was touc*he<l ui)on, the Court was not r(*(|uired 
to aak (luestiona direeted at every conceivable .souree of 
aueh prejudi«’e. Se«* United States v. firadlej/, 447 F.3d 
334 (3d Cir. 1971); United States v. Eastwood, 489 F.3il 
818 (5th Cir. 1973). 

Camba also aaaigna as error the Distriet Courfa refuaal 
Io entertain hia ehallenge for eaiiae «»f .Turor Xo. 10. Mr. 
1'usierb. After the jury had been sworn but before the 



takiug of testimoiiy had hegui», Mr. Pasiei-b iiifoiiiied tho 
fiuirt tbat tlii* .stepauii of hiss wife hud becoiiie a iiairotics 
uddict after he and lii« wife had separated (Tr. 3(52-36,‘f). 

This contention iiiiis squaitdy iiito (hi« ('oinfs state- 
ment in Unita! Staten v. /'/oo/, aupru, 464 F.2d at 118 ii. 
4, that “[tjhere are few aspects of a jur 3 ’ trial where we 
wonld be less inelined to (iistnrb a trial judge’s exereise 
of discretion, absent elear abuse, than in ruliug on ehal- 
lenges for cause in the einpanelling of a jury.” 464 F.2d 
at 118-1151. The Government submits that no sneh ciear 
abuse can l»e found here, .ludge Duffy coiild certainlv 
have concluded that the relatioiiship l)etween a inan and 
the stepson of his estrangtHl wife was far too tenous to 
raise any serions danger of bias, a view which Mr. Pasierb 
afflrnitHl (Voir Dire Tr. 363). 

POINT VI 

The District Court Properly Found that a Photo- 
graph Introduced Against HaHie Ware Was Not 
Taken in Violation of Her Constitutional Rights. 

Hattie Mare claiins that a photograph depicting herself 
with the defendant Pugliese, introdiue«l into evidence as 
part of the Government^ «-ase, was seized on the basis of 
inforination pnaaired by tlie Government in violation of 
Mirumht v. Arizonn. 384 F.S. 43li (15166). This claim is 
without merit. 

On the evening of October 3. 15173, Ware was arresteil 
by 8pe<*ial Agent Martin Magnire pnrsnant to a federal 
arrest uarrant. At tln* time of her arrest she was advisc^il 
of her ronstitnti<inal rights and indicateil that she nnder- 
st.sul these rights (Tr. 1021-23). Later that evening she was 
taken to Drng Lnf(»rcement .Vdministration headqnarters, 
where she was qnestioned by Agent dolin Nolan. Agent 
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Ncduii reud Wurt* tlu* Miratula wniiiiuKs u^ain. Theveafter 
Wart* aiiKWcrtHi a iiiiinbt*r »f quostioiis c(tiict*riiii)j!; 1 h*i 
l»u(k};n»uiid and li«*r acquaintamt* with «*ertain *>ther in- 
dividuals. Duiiiin the qnostioniii}; aiiother uffoiit fouiid in 
hei- iKK-kethnok Koiiie iiines of papern with variou» addresses 
and teleplione nuinbei-K and at Agent X«dairs request ahe 
leadily identified ali bnt one of tliese numbers. One 
addresK and teleplione nuniber, however, sbe refiiaed to 
identify. Wlien Agent X»dun asked whethei- the address 
was thal of Husil HaiiHen, to wlioni NVaie had already ad- 
initted kinahip, Waie began to ery. On the basis of hei- 
refusal to answer, the agents went to the address in question 
where they found, in addition to other matei-ial, the jdioto- 
graph that Wai-e latei- songlit to snppress in the District 
('oui-t. Following a heai-ing on the niatter (Tr. 1016-1052) 
and the m-eipt of niemoranda of law fi-oin coiinsel, Judge 
Diiffy flled a nieiiiorandiini opinion denying the inotion to 
snppress.* tinding, inter nlin. that “[tllie inforniation she 
gave to Agent Xolan was given volnntarily after a full 
explanation of her rights.'' 

.ludge l>!iffy's tinding that Ware arteil volnntarily and 
with fnll knowledge of her rights in speaking to Agent 
Nolan finds fnll snpport in the re<-ord. Indeed, Ware does 
not contest in any way the eonipleteness or adeqnacy of 
the warnings as to her ('onstitntioiial rights, nor does she 
claini that she did not nnderstand those rights. Rather, 
she elaiins that oiu-e she indieated an iiiiwillingness to 
identify the teleplione nnniber snbseqiiently fonnd to lie 
Hanaen’s the qnestioning shonld have stoppe»! iininedlately, 
relylng on Inngnage in Mirumln that “[ilf the individnal 
indieates in any nianiier . . . that he wishes to lannain silent, 
the interrogation iiinst cease.” :1H4 T.S. at 473-74. 

* Ware argued to Judge Duflfy that she had standing to com- 
plain of the search of the Hansen apartment, and that the search 
was conducted in violation of her Fourth Amendment rights. 
This claim is not renewed on appeal. 
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This ui-guineiit igti«»rt*s Uh* coiilext iiiul <l»e significanct* 
of Ware’s refusal t«» ideiitifv tlu* iiunilaM-. Tp tn that i)oint 
she had iiidicated iit^r \villingiu*ss t«» speak witli Agent 
Xolan and Iiad in faci answered liis (piestions and identilied 
otlier addresses and t(*l"pli»»n(* nniiihecs. H(‘r initial refusal 
to identify tln* Hanseii nnnibei' was itxvif, «piite apart fi^oin 
tlie '.•epetitinii of tlic qiiestion and tlie tears that followed, 
inore than udeiiiiate to send tlic agents to the apartinent; 
Agent Nidan s snitseqncnt qiiestion to \Vare estaldislies 
that he hail alriaidy dnnvn the correci inferenee. While 
Ware had an nndenialde <'oiistitntionnl right not to 
identify the addrt^ss, notliing in Uiranda precluded the 
agents froin asking tlie (|U“stion and froin inferring froin 
her silenee as to tliis point alone that the address was in 
sonie way related to tlie criiiie. None of the cases citwl 
in Ware’s hrief stands for a different proposition. In 
faitrd States v. f'ri«p, Iffo F.lM .T)!, ffoT ( 7tli ("ir. IffTOi, the 
detendant stateil tliat he was iinwilling to answer ques- 
tions. Following this stateiiient—at which jioint Mirnuda 
coininands that qnestioning ceasi»—the police nonetheless 
elicited incriininating inforniatioii. Tlie decision, and others 
eited by Ware, have no lK*aring on a case in which fruitful 
police investigation has arisen froin the refusal to answer 
one specific qiiestion by a fiilly wariu»!! defendant who litis 
answered ali others freely. Hince the Distriot Toiirt 
properly foiind that Ware's coiqieration followed her being 
ud\ised of her constitutional rights and was otherwise 
voluntary in every respeci, the “inforniation iinparte<r’ to 
the agents did not “taiiit'’ the iiiaterial foiind in reliance 
on it.* 


* Ware complains that by repeating his question after Ware 
refused to identify the Hansen address, and by “taking ad- 
vantaite of appellanfs highly emotional state” (App. Br. at 12- 
13) Agent Nolan violated the command of Miranda. Assuming 
arguendo the correetness of this Miranda argument, it entitles 
Ware to no relief. Since Ware’s initial refusal to identify this 
one number itself sufficed to alert Agent Nolan, the subsequent 
question and the tears it brought did not add to the inferenee 
to be drawn by Agent Nolan and thus did not “taint” his sub¬ 
sequent discovery of the apartment. 


I 
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Lveii if tlie Coiii t wen* t(» fimi that tlu* <|ue8tioiiin^ of 
Hattie Wai»* was imi»i<»|M'i- and led tn the seizure at tho 
uparfiiient, tlu* error woiild be harniless beyond reasonable 
doubt. Chupniaii v. CuHfnrma, 386 U.8. 18 (1967), 

Svhnrhlc v. Florida, 40r» U.S. 427 (1972). Milton v. 
Wainirriulit, 407 U.8. 371 (1972). IWitera and Pan- 
nirello both teatitled that on varioiis orcamiuiiN they deliveiHMl 
narcoties t(> Ware to be passed on to Ilasil Hanaen (Ti*. 
21o0, 2173, 2976) and on one oecuaion Pannirello arran^ed 
for Ware to Im* a e»)nduit for funda in payment of theae 
tranaaetion.*i (Tr. 2193-94). It waa this evidence that 
deinonatrated AVares partieipation in the conapiraoy, and 
thia testiinony eonatituted the Oovernmenfs case againaf 
AA'are. The introduction of the photopraph eatabliahinft 
that AAare waa ae(niainte<l with another defendant was 
nierely eorrolxnative of this showiiifi: of eriininal involve- 
nient, and ita adniiaaion, if err(»r ut all, waa harinleaa. 

POINT VII 

The Issuance of a Bench Warrant for the Appeor- 
once of the Appellant Springer and the Introduction 
of the Narcoties Seized Upon Exeeution of the War¬ 
rant Were Proper. 

A. The Bench Warrant 

Appellant Springer arguea that the iaauanee of a bench 
warrant for hia appearance in eourt on December 3, 1974 
l)efore the trial judge waa an abuae of diacretion, that the 
aearch and aeisure of narcotica found in 8pringer’8 apai-t- 
ment upon e.xecution of the warrant waa withont probable 
canae, and that the narcotica and paraphernalia ahonitl 
not have been adiuitted into evidence. Theae argumenta 
are frivoloua. 

The trial ccairt f(»nnd, with reapect to the iaauanee of 
the bench warrant for the arreat of Springer that tele- 
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graiiis were seiit to hiiii notifying hiui that he was to 
appear ou November IG, IGTil. Tpon his failure to appear 
on that date for a pre-trial conference, another telegraiii 
was sent on November 19, 1973 for his appearanee at 
('ourtroom 519 of the United Stat(s Courthouse on Nov¬ 
ember 26, 1973 for the assigninent of connsel. Koth t»l' 
these telegrams carried the warnings that failnre to ai)pear 
would resuit in the issuance of a warrant for his*arrest. 
(Opinion, liled 1/17/74 at 1.) 

A bench warrant issned when he failed to appeai- at 
the appointed time but was vacateil when Springer appeare<l 
an hour and a half late, fc^pringer at that time informed 
the Assistant Unitetl States Attorney that he was repre- 
sented by counsei, but subsequently the attorney said he 
was uDceitain ahout his repr<.*sentation of Springer and 
failed, upon re(iuest, to file a notice of ap]>earam!e. 

A third telegram was sent to Springer on Noveml)er 
30, 1973 instructing him to appear at 9:30 a.m. on Deeem- 
ber 3, 1973. AVhen Springer failed to appear, a bench 
warrant issued and Avas e.xecuted on the same day. When 
the ollicers arrived at the apartment of Springer’s wife, 
the defendant was standing behind a table apparently in 
the process of mi.viug heroin. (Opinion, filed 1/17/74 at 
2; H. Tr. 572-73.)* 

The trial court found specitically that “. . . more that 
sntllcient cause for the issuance of the post-indictment 
bench warrants lies in the attempts to contact the defen¬ 
dant and his failnres to appear. See Rule 9(a) of the 
Federal Rnles of ('riiniual Procedure.” 


* A hearing wa.s held on a motion to suppres.s the heroin an<l 
other paraphernalia found in the apartment, and the trial court 
found that the heroin was in plain view at the time of the arrest 
and therefore subject to seizure by the arreating agents. 




Springei- argues, for the first time on appeal, that Uic 
Hurraiit was insuflioient oii its face, and tlierefore, void, 
heranse the warrant stated that there was an imiictnienl 
eliarging hiin with failure to appear in court when re- 
•piested (hail jiimpiug) when, in fact, no such indietineni 
was pending in the court. The pending indictnient, of 
course, was for vioiation of the federal narcotica lawa. 

The warrant, a copy of which waa introduced inio 
evhience at the hearing to suppresa the narcotics aeized 
(GX 1, H. Tr. 445), coinnianda the officera executing 
tlie warrant to bring the defendant forthwith “to answer 
an indictnient’' ciiarging him with baii juinping. Appel¬ 
lunt ciainis that this error, appurently clerical, voids liis 
urreat and the seizure. Apart from the fact that tliis 
argunient is preaented for the flrat time to this Court, 
Springer can claim no prejudice, aa there is no question 
that he was numed aa a defendant in a valid indictnient, 
that a hench warrant was properly ordered aa the indiet- 
ment by Judge Duffy and that Springer knew that lii.s 
faiiiire to appear would reault in hia arrest. C/. Unitnl 
States V. Pinatio, 1<);) F.2d 361, 363-64 I7th Cir. 1951). 
Furtliermore, assuining urgutndo the invaiidity of the war- 
rant, the agents liad probalde canae to arrest Springer 
and aeize the narcotica becauae a felony waa iieing com- 
inittwl in their preseuce. tOpinion, flled 1/11/74 at 3.) 
See footnote, iiifni, at page 84. DiBella v. United Statett, 
284 F.2d 897 t2d Cir. 1960), vaeuted on other gmitnds, 369 
l’.S. 121 (1962). 

B. The Narcotics and Paraphernalia Were 
Properly Received in Evidence 

Springer complains that the narcotics and paraphernalia 
should not have been receiveii becauae the evidence was 
irrelevant to proof of the chargea in the indictnient. 

When the narcotics and paraphernalia were introduce<l, 
the Court instruelwl Ihe jiiry that the eviiience was re- 




oeived oniy aguinst Spiingei- Itut was not to l)e c-omsidoi-cfl 
J>y the jury in theii- deliberations of the tonspiiacy toimt 
(Tr. 3576). If this instruction waiJ impi-oper, any error 
was agaiust the (iovernment and not to Springer. It is 
ciear, under the line of cases since Liitirak v. United States, 
314 U.S. 604 (1953), that the narcoties, although con- 
cededly seized froin Springer after the terndnation of the 
eonspiraey, were adinissible to .show the e.xistence of the eon- 
spiraey. Anderson v. United States, — U.8. —, 42 U.S.L.W. 
4.Sir), 4IS1S (U.S., June 3, 1974); United States v. ('ostello, 
352 F.2d ,S4S, 854 (2d Cir.), vaeated on other t/ionnds, 390 
r.S. 201 (1968); 1'nited States v. Rennett, 409 F.2d 888, 
892 (2d (Mr.), eert. denied, .396 U.S. 852 (1969); United 
States V. Xathan, 476 F.2d 456, 460 (2d Cir.), cert. denied, 
414 r.S. 823 (1973). In any event, the introduetion of 
the narcoties against Springer was also proper as a sub- 
se«iHent similar act to show intent, as the trial judge 
rnled. l nited States v. Mallah, supra, slip op. at 5488- 
89; United States v. Diorio, 451 F.2d 21, 23 (2d Cir. 1971), 
cert. denied, 405 C.S. 955 (1972). Appellanfs relianee 
on United States v. IJeCiceo, 435 F.2d 478 (2d (Mr. 1970) 
is niisplaeed in view of the Courfs deci.sion in United States 
V. Hretthalz, 485 F.2d 483, 487-88 (2d Cir. 1973), ceW. 
denint as SantUuf» v. United States, 415 C.S. 976 (1974). 

* Springer also argues that the evidence wa.s insufficiently 
connected to him and, therefore, .should not have been received. 
Tliis argument. apparently, based on the failure of Detective aI 
Ca.s.sella to identify him. i.s specinua. Sergeant Martin 0’Boyle 
testified that, when the door was opened to Springer’8 apartment, 
Springer, whom he identified in court, wa.s .standing behind a 
counter with white powder and aluminum foil on it (Tr. 3466). 
After 0’Boyle entered, he directed Detective Caaaella to seize the 
narcotic.s and paraphernalia (3468-69). Detective Casaella then 
collected numerous aluminum foil packeta containing heroin, u 
piate ith heroin on top t it, a strainer, two small measuring 
spoons, and a box of ma-.lite (Tr. 3573). These itema (GX 93 
through 97) were admitted into evidence, purauant to a atipuln- 
tion identifying powder in each of the exhibita as heroin except 
for one foil packet identified as cocaine (Tr. 3675-76). Cassella^a 
Identification of Springer obviously does not affect the admiaaibil- 
ity of the druga. 
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POINT VIII 

The In-court Identification of Appellant Salley by 
the Witness Provitera Was Not Tainted and Was 
Thus Properly Allowed. 

Sallev tliaf tlic (lial fttnil slxmhl have atrickeii 

Ilis in-court iilciitiiication Itv tlic witnpss Provitera Itecansc, 
lu* clainis, a jirior ont-or-conrt idcntitieatiun l).v Provitera ol' 
a piiotugrapli of Hallev was iinpriiperlv siingestive and, 
therefore, tainted the in-eonrl identificution This arguintMit 
is without merit. 

At the liearing lield to deterniine wlietlier the in-conrt 
identitication slionld he perniittisl, S|M‘einl Agent didin 
Xolan of the Driig Knforeeinent Adininistration lestilied 
that he showisi l’rovitera a total of l!t pictnres of hlaek 
inales, of whieh three, proniptlv selectwl liy Provitera. 
rejiresented tlie defendants Hohinson, Sailev, and Dnwsoii 
(H. (iX. 1; Tr. :{090, :t0!)2). The pictui-e of Salley (H. GX. 
1') was nmghly twiee as hig as the other phutugraphs and it 
was the only |»ietnre that was not a “niug shot” (Tr. 
dO.ST, ;tOS!t-!tO|. The photngraphs were shown to l*rovitera 
in .Inly of the only oeeasion on whieh Provitera saw 

the pictnres (Tr. .ms.-,, ;{(HH. :{(»!».->. :nOL>». Nolai. 

and l’rovitera hoth testified that the photographs were 
handed to Provitera in a hiineh and that Provitera was 
aski^d if he eould ideiitify any of the people shown (Tr. 
:{0.S(}-S7, 3095-»«). 

llefore the jnry. Provitera positiveiy identitled Salley 
in the eonrtrooin and testified that on three different «sra- 
sions in the fall of 1972 he met Salley at Howard -lohnsoirs 
otf Itoiite 4(» in Uidgetield Park. New' deiney (Tr. 392.*»-3(l). 
On two of these oeeasions heroin was delivered hy Provitera, 
once to Hohinson in Salley's iiresence, and once to Salley 
when Salley was aloae. On the third oeeasion, Provitera 
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and l*anuirell(» waited fctr at l»*ast a lialf Imnr witli 8alh*v 
inside the Howaiil ,rohnson’s restaurant nntil H(tliins()n 
arrived and fiirtiier conversation and nefintiatiniis ensned in 
Salley’s inotel rouin ( Tr. :i0l’r)-:{0). <)n tlie neeasions l*rn- 

vitera inet Salle.v in late 1!>72 Salley wnre jjlasses. Tlie 
pieture identitied Provitera slmwed Sallev a^ain wear- 
ing glasses. When 1‘rovitera identitied Salley at trial, 
Salley was not wearing glasses (Tr. dlOl). 

Ille test fur the adinissiliility ut l*ruvitera's in-euiirt 
identifieatiun uf Salley de|iends uii whetlier the photu- 
grajihie spread he was shuwn niuie than eighl niunths 
hefure trial was .su “iinperinissildy snggestive as tu give 
rise tu a very snhstantial likelihuud uf inisideniitieatiun." 
Sitnmons V. l nitet/ Statefi, diti» T.S. :{77. dS4 ( The 

inijniry under Siwinoiii* is two-prunged ; whetlier the initial 
identitieation prueednre was ini|»erniissildy snggestive, and 
if su, whetlier the pruiediire had siuh a tendeney “to give 
rise to a very siilistantial likelihuud uf irrepaiuhle mis- 
identiticatiun that aliuwing the in-cuiirt identiticatiun wunld 
lie a denlal uf diie prueess uf law”; resui ut iun uf the latter 
isKiie “depends un the tutality uf the eireiiinstanees.” 
Ciiited States e.r rei. Plii/tjis v. ritllette, 4i>S F.iM !(12, !>14- 
fllu (2d Fir. 1, rert. ileaietl, 4(ltt l .S. !>1»S (1!(7()). See :il.su 
Xeil V. Itiiniers. 40!! T.S. ISS ( l‘t72) ; raited States v. 
Kraas, 4S4 l\2d 117S, 1185 (IM ('ir. 1975), 

It is evident that there was iiuthing iiiiperiiiissihly sng¬ 
gestive ahunt the phutugraphie spread, which euntained 
19 photugra|dis uf lilaek niales, uf wliuiii mure than one 
were snbjects uf investigatiun. 1'ruvitera was nierely asked 
if he conld identify any uf tln* persuns d<>piet(‘<l and prunipt- 
ly identitied tliree uf the defendants, incliiding Salley. The 
fact that in a gruiip uf ])hutugraphs uf nineteen hlack nien 
Salley’s picture was larger than the rest and was the only 
une which was nut a ‘‘iiing sliut” was nu inure iin|K‘rinis- 
silily snggestive than if his picture had app(‘ared mure than 
<ince, a perfectly permissilde te<hniqne in photugraphic 




spreads. SimiiionM v. VnitftJ StaUm, supra, 390 F.S. at 
3Xr», 3S0 11.(5; riiitnl States V. Itaker, 419 F.2d 83, 89-9(1 
(2d (’ii-. 19(59), rert. deaiat. 397 T’.8. 97(5 (1970); United 
States V. Cooper, 472 F.lM (54 (Oth Cii-. 1973). Mmeovev. 
I*iovit(*i'a id(*iitiHt*d iiiit only Salley’8 photojjraph liat also 
(Ia* "iimj; sliots" of Roidnsoii and Dawson, proof that he was 
not indneiiml liy tlu* size or format of Salle.v’s picture. 
Tlins, Salley fails on tlie first pronp; of tlie Siminous test 
Vf. United States v. Yanishefskif, Dkt. Xo. 74-1117 (2d 
(-'ir., .luly 30, 1974), slij» oj». at .■)049-r)0.">0. 

Morc*over, eveii if tlie plioto;;raplii(- spread liad Iteoii 
iiiipeniiissiltly sii}j}>estive. l*rovitera’s iii-coiirt identiflcatioii 
was stili properly allowed. Provitera liad met Salley oii 
tlirw separate o<‘(*asioiis at close ipiarters to e.xwute iiar- 
coties traiisaetioii,s. On one of these oceasions lie liad 
waited witli Salley in a Iloward .lidinsorPs restaurant for 
a lialf lionr niitil Holiinson arriveil, followinji whieli tliey 
liad a fiirtlier iiieetinj; in a iiiotel rooiii. .Moreover, althoii)!li 
Salley liad worn fjlasses wlien Provitera met witli liini and 
liad lieen de|iieted weariiifi ;>lasses in tlie plioto);raplii(‘ 
spread, Provitera liad no ditlinilty piekiii^ liiiii ont in u 
i-oiirtroom erowded witli defendants. attorneys, .Marsiiais, 
and sjieetators.* Provitera was positive in his identifleation 
of Salley.** Siiice it is thus elear that Pi-ovitenrs identi- 
tication was hased on his rmdleetion of Salley froni their 
meetin};H and not froni the ]diotu;'raphs he viewed hrietiy 

* The judge denied Saltey’8 request for an in-court line-up, 
correctly noting that it woutd be unnecessary because “here you 
have a tineup in and of itaelf by atl of these people packed into 
the courtroom” (Tr. 2960). C/. United States V. Zane, supra, 495 
F.2d at 699-700 (2d Cir. 1974). 

** Sa))ey’8 contention that Provitera misidentiOed another 
black defendant is not supported by the record. The record 
shows, and the trial judge stated, that, after identifying Warren 
Robinson as “Butch Ware”, the witness said, “No, no thafs not 
Butchie,” and “immediately” and correctly identifled William 
Alonzo, a/k/a “Butch Ware” (Tr. 2972, 2997). 
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i*ight iin»iitlis b*‘fi»ic fiiul, Ili<*i*- «as no likolihood of mis- 
ideiitiJifation «hatsoevoi-,* and tlu* inc-onrt identitication 
was pioperlv allowHl to stand. \Vi7 v. Itii/tfeni, nuitra; 
Ciiited Stntrx cj irl. Lmus v. Uvfiun, Dkt. No. 74-1094 
(2d Cii-., SaidiMiiboi- :{, 1974i slip op. at r):i71-.'>372; United 
stutex \. ^ (tnixhefxkjf, xuprti^ llaberxiritli v. \tuntony€f 493 
r.2d 4s;{ (l»d (’ii-. l!»74i: United Stntex ex rei. Gonsalcs v. 
Zelker, 477 F.2d 797. 801-S02 (2d Cii-.), vert. drnied, 4U 
r.S. !>24 (1!»73); United Stntex e.r rei. Sinilei/ v. LaVallee, 
473 l-.2d 682 (2d Cii-.), vert. denied, 412 U.S. 952 (1973) ; 
United Stutex v. Vnnntx, 471 F.2d 422, 424-425 (2d (Mi- ) 
vert. denied. 411 F.S. 935 (1973); United States ex rei. 
liohinxon v. Zelker, 468 F.2d 1.59, 163-165 (2d (’ii-. 1972), 
cTrt. denied, 411 F.S. 939 (1973); United States ex rei'. 
Unrtix V. Warden, 463 F.2d 84 (2d Cir, 1972); United 
States e.r rei. liixordi v. La Valle, 461 F.2d 1020, 1024 (2d 
('ii-. 15)72); United States v. Fernandex, 456 F.2d 638, 642 
(2d Cii-. 1972) ; United States ex rei. Beyer v. Mancuxi, 436 
F.2d 755 (2d Cii-.), vert. denied, 403 U.S. 933 (1971). 


POINT IX 

Salley Was Not Denied EfFective Assistance of 
Counsel. 

lli*ni-v Sallov i-lainis Ibat In* was dcpi-ivod ol' his i-ifrht 
Io «*nV(-tiv<‘ assislam-c of (-oniisel licc-aiist* of tlie doiiial bv 
tlie l)isli-i«-i Coni-t of the i-(m|ih‘s| for a t-onliiiiiaiK-a b_v his 
now ly-api»oint«‘d atfoi-ncv followin;- Ilie doatli of liis oi-ijrinal 

* Records e.stabli.shinK that Salley had stayed at the Howard 
.Johnson’.^ Motel in RidKefield Park. New Jersey, November, 1972, 
were also admitted in evidence (GX. 107; Tr. 4265, 4339, 4419) 
and make it even more certain that Salley was not misidentifled. 
C/. United .Stntes v. A/im.i. 481 F.2d 636, 637 n.6 (2d Cir. 1973); 
United States e.r rei. Cumniings v. Zelker, 465 F.2d 714, 717 
(2d Cir.), cert. denied. 406 U.S. 927 (1972); United States v. 
Roth, 430 F.2d 1137, 1140 (2d Cir. 1970), cert. denied, 400 U.S. 
1021 (1971); United States ex rei. Phipps V. Follette, supra 
428 F.2d at 916. 





fCMiiisfl. Salley's claiiu, mstiag iipoii aa innanplotc viaw of 
txttli tln‘ lufts and thc law, is nicritless. 

I*ritn- tu and tlii-ua^h tlu* upeninj^ days uf tln* Irial, Sallt*y 
wus i'(‘pies(‘nt(Ml hy MiiiTay Sejtal, Ksc]. Alter tlie Courl 
liad lK*en adjuurned on Februun- u. 1!»74, .Mr. Scfjal siul- 
deiily died, leaviii}- Salley withuiit euiinsel. 'I'liis event was 
hriiiifilit imniediately tu Ihe attentiun uf .Ju<l}>e IMilfy (Tr. 
!><)!»', and strenuuiis elfurts were made hy cuiinsel fur Ilie 
(luvernnient and hy the Distriet Court tu replaee .Mr. Seyal 
in sneli a way that wuuid je<»pardize neither llie urderly 
prujfress uf the trial nur Salley’s ahility Iu defend hiniseit. 
.Jud}{e Dntfy tirst attenipted tu assi^n euansei already 
rejiresentinft une uf the uther defendanls, hal upun repre- 
sentatiuns liy each uf theni that a euntliet id' interest nii'>lil 
arise |Tr. lOOd-U.*)), Ilie .Jiidjje «ieterinined tu appuini new 
euansei ( Ir. 1(111). llari^y R. I‘ullak, Ks(|., present eiainsid 
fur Salley, was appuinted iininediately thereafter un l''ehra- 
ary «, l!»74. Trial was then adjuurned and nu trial lesti- 
nuaiy was taken un Fehraary (5. At the hejjrinnin;- uf Irial 
tai l•'ehraary 7, 1974. .Mr. J*(dlak niuved for a e(ailinaanee 
antil Fehraary 11. the lulluwinu .Munday. in unler lu liave 
further time tu prepare his ease. This mutimi was deaied 
(Tr. 1101).* Salley nuw elainis that the deniai uf this 
inutiun .su prejudieed his new euunsel's ahility tu prejiare 
ha- trial tliat the deniai was an ahuse uf the Distriet ('oart’s 
disereliiai.** This elaini i};n(aes the eontext of the deniai. 

* Counsel for Salley moved at the same time for a severarice 
for hia client, and this motion was also denied by the Court 
(Tr. 1098). Salley now concedes that “the Court might have 
been correctly e.xercisingr discretion in denying a motion for a 
severance in a multi-defendant trial in which the attorney for 
one defendant had died during trial ...” (App. Br. at 9). 

** As Salley acknowledges (App. Br. at 1, 29), the law of this 
Circuit is that a motion for a continuance is directed to the 
discretion of the trial judge. and its deniai will constitute 
grounda for reversal only upon an adequate showing that the 

[Footnote continued on following page] 
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At the time t»f his upimiiitment, Mr. Polluk did not face 
a situutiun where he wus foi-cwi to ivpreseiit a client wlu» 
was without ude<|iiate |»ie-fiial |»iej»aiali«»ii. Salley had l>een 
i-epre^entcd siiice well hefoi-e tiial liy Mr. Se^jal, and at the 
time uf Mr. lV)llak’s apiadutment diidfte Dnffv arniiiged 
for Mr. Segal's file to he availahle to Air. Pollak. (Tr. 1053). 

Further, the (htveiJimeiit made an e.xtraordiiiarv effort 
to provide Mr. Pollak immetiiately with ali Information 
normally made availahle t«. defense eoiinsel and, addition- 
ally, with any pertinent information developed during the 
course of the trial np to that point (Tr. 991). Salley does 
not challenge the fnllness <if the governinent's response hnt 
merely claims that time availahle was insiittieient to preimre 
his defense. 

The asserted laek ol time to pre|»ai'e Salley s defensj; 
is chimerieal. Althongh trini resumed on February 7, 
1974, the day following Air. Pollak*s ap))ointment, no testi- 
mony was introdneed against Salley nntil February 13th, 
a full week after the appointment (Tr. 2006).* During 
this interval the (Joverninent inesented evidence which only 
eoncerned Salley’s eo-defendants.** While Air. Polluk’s 

Court’s discretion was abiised. United States V. Frattini, Dkt. 
No. 74-1262 (AuKiiat 21, 1974) slip op. at 5332; United States 
V. Pellegrinu, 273 F.2d 570, 571 (1960); United States V, Cole- 
nian, 272 F.2d 108, 110 (1969). 

* This fact was brought to the attention of the Court during 
initial discussion of the question of Mr. Segars successor (Tr. 
999), and was acknowledged by Mr. Pollak during the first ap- 
pearance afttr his appointment (Tr. 1099). 

•* In his brief Salley now argues that his client was preju- 
diced by inadequate preparation even during testimony im- 
plicating only co-defendants since “in a conspiracy case the acts 
of other co-conspirators are admissible against all defendants” 
(App. Br. 10). While Salley’s statement of the law is correct, 
it hardiy establishes any prejudice. Salley, no matter how well 
prepared, was in no position to impeach in any significant manner 
the testimony of Government witnesses which in no way im- 

[Footnote continued on following page] 
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prpsence in tlie conrtrooin wus ninlmibtedlv neccNsary In 
protect luH trlienfn iiilerests, In* liad aniplt* oppnrtunity dur- 
ing this period ti» cniicentratt* on and i)i*<*paii* fni- cruss- 
exaniination id' the witnesses against hia (•l!(*nt. Thns, 
rathci- tlian bning fnicwl tn niako decisions concerning bis 
(•lii*nt's sirategy within boiirs ol' bis appointinnid, as Sallev 
contends, Mr. Pollak bad a tuli wwk b(*toi-e tbe case 
against bis client was prnsontnd. 

Salk*y inakns no sbowing tbat be was in faot piojudicnd 
by tbe denial of tbe conlinnance.* Katbei-, i-elying on cases 

plicated him in the conspiracy but rather aimply detailed the 
criminal conduct of others. While that testimony was relevant 
to Salley’8 guilt as a member of the conspiracy, it held far 
greater significance for those co-defendants, represented by their 
own counsel, to whom it specifically referred and whose interests 
in attempting to impeach it were consistent with and far 
stronger than Salley’s. United States V. Weias, 490 F.2d 460, 
469-470 (2d Cir. 1974). 

* As the sole example of actual prejudice resulting from the 
denial of the continuance, Salley makes the extraordinary claim 
that since Mr. Segal, his original lawyer, told the jury in his 
opening statement that Salley would take the stand, Salley felt 
compelled to do so, thus subjecting himself to cross-examination 
and the introduction of certain evidence against him. The logical 
absurdity of this claim is patent. Mr. Segal chose to mention 
Salley’s contemplated testimony as a matter of his own trial 
.strategy, and neither Salley nor his present lawyer may now 
seek reversal on the basis of the claimed error of that choice 
unless Mr. Segars representation was so poor as to represent a 
“mockery of justice.” United States V. Wright, 176 F.2d 376, 379 
(2d Cir. 1949), cert. denied, 338 U.S. 950 (1950); United 
States ex rei. Cooper V. Reincke, 3.33 F.2d 608, 614 (2d Cir. 1964); 
United States V. Yanishefsky, supra, slip op. at 5056-5067, hardly 
the case here. Whatever the harm of the decision to announcc 
Salley’s prospective testimony, the fact remains that a continu¬ 
ance would in no way have changed the situation, since no 
matter how much time Salley’s new counsel would have to pre- 
pare for the problem, the opening statement had been made. 
Whether the jury remembered it at the end of a six-week multi- 
defendant trial is in any event doubtful. 
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Iron, the Fuurth (Ai.p. H.-. 2:1-2«), he aigues that 

preoedeuts in this (Miouit “appaiontly <).. not rcpiire a 
showing of actnal piejudiio in fiu* Jij,i,t „f tht> stroiiK 
pixsuniption t.f pi»<jn<liio lesnltiiijr fi„ia huk of time for 
new counsel (o piepaie for trial" (App. Hi-. 1 >})|. That is 
not the test in this ('iii nit. l nitv,l Statix v. Maxey 498 
F.2d 474, 482-484 (2d (’ir. 1974).* And while A/nj-Zy in- 
volved a defendant delibeiately tiyinjt to delay the trial by 

seeuring new eoun.se] at Ihe last luoinent-and Salley 

eun haidly be aeensed of that—Judge Durty was presented 
with as fompelling rea.s.ms foi- jr„i„g forward without a 
continuance as was the trial jndge in Maj-cy: tirst, that he 
• was presiding over a trial aliea.ly in piogress with inany 
- defendaiits. soine of thein in jail, and a seiiuestered jury 
and, seeond, that Saliey wonid Ia* in no wav prejudiced bv 
goiug forward immeiliately.** Moreover, the evidenee against 
Saliey, whieh was lin.ite.1 to the testiinony of Provitera 
and Pannirello, was both poweifnl and by‘no means dif- 
lienlt to itrasp, and s.ieh ei-oss-examination as could be 
fruitfnl re(|uired little |>reparation or imagination. “There 
jnst wasn’t aiiy defense and no amonnt of additional time 
would have suffieed to ereate one.” f nited States v. Maxeu 
supra, 498 F.2d at 483. ’ 

In short, this is not a case in whieh defendant was 
denied adequate time to obtain eouusel of his own choice, 

♦Moreover, even if the test enunciated in the cases relied 
on by Saliey were applicable here, the presumption is amply 
rebutted by the Governmenfs eflforts to assist Mr, Pollak and 
by the lapse of time between Mr. Pollak’s assignment and the 
beginning of the testimony implicatinr Saliey. 

** In United States v. Bentvena, 319 F.2d 916, 934 (2d Cir ) 
cert. denied as Mirra V. United States, 376 U.S. 940 (1963), the 
District Court allowed a continuance of two weeks in order for new 
trial counsel to prepare for his case. The District Court chose 
two weeks in exercise of its discretion and in response to the 
particular problema of that trial. Nothing in the opinion of 
this Court suggesta that the two-w»ek period was a minimum 
to be observed in that or in any other cases. 
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e.ij., United IStateti e.r rcl. MnUlonadi) v. Denno, :i39 F. 
Siipp. 851 (S.D.N.V.) (;ff'd., 348 i-\2d 13 (3d Cir. 1!H)5), 
cert. denied, 384 LI.«. 1007 (1006); United Staten v. 
Mitehell, 354 F.3il 707 (3il Cir. 1900) ; United iStoteg ex rei. 
Ihiris V. MeMann, 353 F. Siijip. .539 (N.D.X.V.), aff’d., 380 
F.3(l 011 (3(1 Cir. 1907), vert. denied 390 U.S. 958 (1908),** 
(ir iii whifh ii deleiulaiit wus imiepreseiited hy uiiy attorney 
uiitii les.s (liun a day hefore trial, e.g., Martin v. Virginia, 
305 l•^3d 549 (4tli ('ir. 1900). liuther, Salley had been repi^r- 
sented tlirouglioiil (Iu* procrediiigH liy counael who had 
obviously prepared for trial. United States v. Abshire, 
471 F.3d 110, 117-118 (.5th Cir. 1972). And althounh only 
Mr. Senal’s nutes were available, his absence was inore* 
than uiade up for by the jiresenee of attorneys for inany 
other defendants, whose interests and etforts in niakinp; 
Frovitera and Pannirello ont to be liars and knaves were as 
stron)*: as Salley's ever could have been. United States v. 
Weiss, sngru, 491 F.3d at 409. 

The net of the uiutter is that Jud(>:e I)iirt'y’H aetion was 
directed by the very dilliciilt cirennistnnees which confronted 
hini and eansed Salley no prejndiee. It (.‘annot therefore 
l>e said that he abinsed his diseretion in refiisinfi to grani 
the eontinuance. 

POINT X 

Testimony about Pugliese's shooting of Paulie 
the Arrow and about his Imprisonment Were Rele¬ 
vant to the Proof of the Conspiracy and Therefore 
Admissible. 

A|>pellant Fugliese argues that the trial eourt shonld 
not have allowed two (Joverninent witnesaes to testify that 
he had shot-eo-eonspirator Fani Didregorio, a/k^t “Fanlie 
the Arrow,” in the knee. Fugliese argues also that testi- 
inony froni three (loverninent witnesses (Barnaba, Paii- 

* Since Salley does ni t complain of the choice of Mr. Pollak 
to repreaent him but only of the amount of preparntion time 
available to Mr. Pollak, these cases are inapposite. 
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nirello, and Duwson) ahoiit liix going to jail during the 
peiiod of the tonspiraov should not ha ve heen reteived. 
These arguiueiits, whieh iguoix* hoth the «ettied case law uf 
thi8 Ciiruit and the highly probative nature uf this testi- 
inony, ishoiild be rejected. 

The witness Jtarnaha ti. titied that I’uglieae Imd told 
hini that he had shot Paulie the Arrow in the knee in the 
honie of tlie appellant Springer (Tr. 1418). L^urnaha said 
l’uglie«e told hini that “the Arrow was a eiistoiner of his 
. . . and had shot hiiu in the knee heeause he owed hini 
inoney” (Tr. 141*0-22). The witness Dawson testitied that 
the Arrow told hini on the oeeasion of their flrst meeting 
in Washington that his linip was the resuit of heing shot 
bv “Georgie” (Pngliese) (Tr. 2()06 07). Pngliese also 
told Dawson he had shot the Arrow beeanse the xVrrow 
had been “short with the nione.y” (Tr. 2039). 

The testiinony abont the shouting of the Arrow was 
not offered or received siiiiply to prove a “separate criine.*' 
United States v. lirettholz, 485 F.2d 483. 487 (2d Cir. 
1973). It was, for two reasons, jiroof of the drug con- 
spiraey charged in the indietnient. First, it was evidence 
that the Arrow and Pngliese had dealt in nareotics to- 
gether and that Springer was also involved. United States 
V. (larelle, 438 F.2d 3(5(5. 3(58-370 ( 2d Cir. 1970), eert. dis- 
missed, 401 F.S. 9(57 ( 1971). Seeondly, the shooting of 
the Arrow, Pngliese's nareoties eonrier to the defendant 
Hobinson in Washington, was an enforeeinent teidiniipie 
nsed to further the pnrpose of the conspiracy. Indeed, the 
fact that Pngliese told the story to two of his principal 
enstomers was ifself a technii|iie, the jnry eonld pi-ojierly 
lind. to keep his enstomers in line by showing them the 
lengths to whieh Pngliese wonld go to insnre the sneeess 
of the eonspiraey.* United States v. lii/niini, suiira, 485 
F.2d at 498-499. 


•Pugliese’» argument that no witnes.s cf the shooting itself 
testitied (App. Br. at 21) is frivolous in view of Pugliese’8 re- 
peating the story to his customers. 




I’uglie!st*'s cuni])1aint ubout th(* proof that he went to 
jail in Octobfi-, 1971, fails for siiiiilar reaaons. First, t1iis 
testiiaony about Ibigliese was initially elicited only on the 
rwlirert exuininatiun of tbi* witness Barnaba (1824-2")), 
ufter eross-oxauiinatioii by connsel for Pugliese bad sought 
to inipeach Barnaba'» explanation of an introduction Pug- 
liest' had given hiin to Dilacio and Paunirello.* Connsol 
for Pugliest* repeatedly soiigbt to ridicule the introduction 
of Barnaba to Dilacio and Pannii-ello (Tr 1525-2(5), asking 
Barnaba at one point whetlier Pugliese made any laoney 
for the introduction. When Barnaba answered “None thal 
I know of." Pugliese'» counsel retorted, “So he did it be- 
cause you were a nice guy, is that righff’ (Tr. 1540). 
Pugliese'» dec-ision to cpiestion Barnaba in this area, on 
notice as he unquestionably was as to the Government'» 
proof of his inearceration, (aSVc <;.g. Governmenfs Trial 
Memorandum at 8) clearly opened the door to the Govern¬ 
ment to ex|»lain Pugliese's i-eason for the Barnaba-Dilacio 
and Pannirello introduction. See VniteU States v. Cote, :W4 
F. Supp. 0(51, 0(5(5 at n. 4 (S.D.X.Y. 1071), 4(5:5 F.2d 

1(5:5 (2d rir.), cert. ttvnivd, 400 F.S. 042 (1972). 

Moreover, the evidence of Pugliese’» inearceration \va» 
clearly relevant to the proof of the conspiracy because under 
Pugliese'» planned partnei-ship with Dilacio and Bannirello, 
they were to run Pugliese'» narcoties busines» for him and 
pay Pugliese a share of the protlt» while he was in jail (Tr. 

* On his direct testimony, Barnaba testified that Pugliese 
introduced him to Dilacio and Pannirello and told them to give 
Barnaba narcoties on consignment (Tr. 1434). Pugliese also 
introduced Barnaba to Anthony Pagano as a prospective supplier 
for Pagano. Barnaba testified only that Pugliese said he was 
“going away" (Tr. 1439). Barnaba recounted other of Pugliese’» 
preparations for going to jail without explaining the reasons for 
them (Tr. 1433-49 possim). 
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2115).* His iimrhinatidiis piior to his iiifai-cei-alion, tbere- 
fore, are probative uf bis on^«)in^ stake aiul iiieiubersbi)) in 
the «onspiraoy while in prison and are tbus adinissible. 
Sce. v.y. United iStates v. Agueci, 310 F.2d 817, 839 (l»d 
Cir. 1962), vert. denied, 372 U.S. 959 (1963); United 
States V. BoreUi, 336 F.2d 376, 386-87 (2d Cir. 196'4), 
vert. denied as Cinquegrano v. United States, 379 U.S. 96o 
(1965). Cf. United States v. Santuna, Dkt. No. 74-1080 
(2d Cir.. Angust 19, 1974), Slip op. at 5310-5311. 


POINT XI 

The Government's Summatiori Contained No Im- 
proper Argument. 

Appellants Traniunti, Inglese, DiNapoli, and Mainone 
contend tbat tbe Cnitetl States Attorue.v, in suniuiation, 
made improper argnnients to tlie jury and tbat these 
alleged excesses in snnimation require reversal of their con- 
i-ictions. Tbe contention, in view of tbe law in tbis Circuit 
and the record in tbis case, is witbout foundation. 

Tbe claiuis of iinpropriety in the .suinination are sub- 
stantially directed at what appellants regard as an iin- 
perinisaible elfort to inject the prestige of tbe Oftice of 
the United States Attorney into tbe jury’H deliberations 
« (Manione*s Hrief at 53). In support of tbis contention, 

apj)ellauts quote several passages froin different j)arts of 
tbe United States Attorney’8 suinmatiou.** 


* Puglie8e’s preparations before going to jail which involved 
at least 13 defendants and co-conspirators, are described in detaii 
by Pannirello (Tr. 2152-69a. 2166-70). 

** The passages complained of are as follows: 

The United States Attorney characterized himself and the 
three Assistant United States Attorneys assisting him as 
“your Governmenfs representatives” (Tr. 6029). 

• « • • « 

[Footnote eot.iinued on following page] 



,e.„aik.s l,y tlic mitwl States Attorney. when 
p aml, as they imist be, in tlie context nf tlie trial. rnitcd 
StaU: v. n„nn„, 4.S7 F.LM 44:{, 447 (2.1 Tir. 1P73), xvere 
neithei- iininopei- nor jnejn.li.-ial, Fittetn. .lelense ooiinsel 
«ave M„n.nati..ns for tl.ree an.l a half ,lays before 
u l nite.1 States Attorn.-y ar«n<*.l the (JovernnienFs ease 

a.n.ther, .lefense eonnsel 
alfaeke.! the (lovernn.ent witnesses an.l the (l..vernn.ent 
i.r(.seeut..rs an.l afrents as havin« ereate.I the ease apainst 
appellants ont of whole eloth. 

('onnsel for appellant ln«l,‘se, Mrs. Kosner, sn^-est.*.! 
to the jnry that the G..vernnient wonl.l indiet her an.l 
m her cheni an.l herself in jail if, as she ar«ne.l the 
G.neminent ha.l, In«lese ha.l calle.l any witness whose 
pr...r stateinents to eonnsel e.n.l.l he nse,l to in.peaeh his 
t.stinmny. lier reinarks, i,, ,,ertinent part, were: 

‘‘But in deciding this case, we wouid like you to try us 
the Government. In fact. we urge you to try us Try us 
with a careful review of ali the facts that are before you- 
before you in evidence on the record, in pictures in docu- 

find that the government and its witnesses have been 
entirely candid and truthful” (Tr. 5031). 

***#*' 

“The only place it ffabrication of the case at trial] could 
have been done. according to the record, was in my office 
And ladies and gentlemen, if you believe that thafs the 
w.y .t w... ihe„ y„„ ,h„„ld .pe„d „„ „ „„e 

minute in your deliherations and you shouid acquit all 
sixteen defendants” (Tr. 5042). ^ 

***** 

T w ‘1 f «« ‘»>0 United States Attorney 
for th s distnct I have a great obligation to and esteem for 
my Client. My client is the United States. I want Jo 
eave you with the knowledge that that obligation is one 
to which I am firmly committed. 

***** 

Ladies and genUemen. we have an obligation to justice 

Mr En ob ‘^t.on, it is Mr. Phillip-a, Mr. Fortuin's. 
Mr. tngel 8 in this case and in every case” (Tr. 5140). 
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‘*You want to know soniething, they [the (Jov- 
frument] woul(ln’t even cross-examine him. And 
tlie next <laj I wonld be indicted for snhorninjj 
perjury. That is how niuch credit that witness 
would get if I callecl him. 

You see, there is a sul)tle process at work liere 
and it is called ali men aie not created equal. Do 
yon know that story? It’s called when the gov- 
ernment calls a witness, they are cdoaked with the 
Ameiiian Hag, they have aliandoned their eriminai 
ways and they have come to do jiistiee and that i.s 
why you are siipposed to helieve them. The sciim 
that they are is left outside. When the government 
calls them they are credihle, worthy individuals, 
Imt if a defendant wonld dare to eatl snch hnman' 
gai'hage, we wonld all he in jail, me and mv client" 
(Tr. 4978-79). 

riiese remarks go far heyond (he argnments condemne<l 
hy this Donrt in Vuiied Sfatrs v. lU-AtuirUx, 499 F.iM 
1094, 1010 t2d rir. 1974) (eoncnrring opinion of Mans- 
field. (\ .1.), fcrt. (Irnipil, 42 T^S.L.W. 9594 (U.S., ApriI 
2.1, 1974). The Toni-fs ohservation in I)rA)t</rliit of the 
inmy that “defense eonnsei npon snch a record, shonld 
have the temerity to attack the prosecntor’s snmmation" 
490 P.2d at 1012, is eqnally applicahle here. 

The ontrage<»ns lengths to which the defense .saw fit 
to go were not eonfined to connsel for appellant Inglese. 
To instance only one snch effort, connsel for Pngliese 
argned to the jnry that an onthnrst hy his client in the 
ndddie of testimony hy the Governmenr witness Dawson 
was more credihle than the testimony of .Assistant TTnited 
States Attorney Walter AL Phillips, Jr., Chief of the \ar- 
cotics Unit and one of the prosecntors at connsel tahie: 

“And whnt did he [Philliitsj have the nerve to 
teli you? 
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It does uot refresh uiy recollection.* 

1 teli you this, wheii the fnistrutioii wells np in 
yoii and Ilntch IMigliese got np and yelled at Ten- 
ness<*t* 1 )Hws(»n,** it was inore to Ik* lK*lieved than 
-Mr. I*hillii)is suying, ‘It does not lefresli iny recol- 
leetion'■’ (Tr. 4843). 

1 liese exaniplt‘s are not isolated one.s. Connsel for 
('hri.stiano .said the word "triith” to the (lovernnient ineant 

*Mr. Phillips and Mr. Curran were called by Pugliese ap- 
parently to show that the supplemental Bili of Particulars filed 
by the Government containing the name of an unindicted co- 
conspirator “John Doe, a k a ‘Georgie’” impeached Dawson, who 
testified he knew Pugliese as “Georgie” (Tr. 2609). Mr. Curran 
testified he was unfamiliar with the supplemental Bili (Tr. 3765) ; 
Mr. Phillips testified he only learned that “Georgie” was Pugliese 
after the filing of the supplemental Bili (Tr. 3766-67). Although 
Phillips did not remember the substance of what Dawson had 
told him and his memory was not refreshed when Pugliese’8 
counsel showed him his notes of the interview (Tr. 3776), the 
fact remains that, as Pugliese’s counsel knew from those 'notes 
(GX 3374), Dawson had said that the individual he identified in 
court as Pugliese was named “Georgie or Butch (same person)”, 
a description which fit Pugliese perfectly. The Government 
offered GX 3574, but Pugliese and other defendants successfully 
objected. 

** During the direct testimony of the witness Dawson, Pugliese 
stood up and threw a pen at the witness Daw.son and struck him 
on the arm (Tr. 2624, 2625, 2628, 2(531). Puglie8e’s unsworn 
testimony, for which his counsel vouched on summation, was; 

“Defendant Pugliese: You fucking liar. Who kncws 
you? You introduced me to him? Who the fuck knows 
you? Who knows you? 

The Court: Take that man out. 

Defendant Pugliese: Thia is a fucking frame? Who 
knows you, you lying bastard? Who knows you? 

The Court: Take the man out. 

Defendant Pugliese: Who knows you? This is the 
first time I saw you in my life, you fuck. My life de- 
pends on it. 

He says he knows me” (Tr. 2624). 




••put pooplt* iji [tlie Ciise]” (Tr. 4920). Counsel for Tra- 
imiiiti oii (hrec (K-casions said tliat the testiinoiiy of Stasi 
w as hoiifilit, paid for, and editod” liy tln* (lovorninont 
(4!t9.>, .jOOSf. lolopkas roninsol accusod tlii* (Jovorninont 
a.s followis; 

So now \v«* know wliat \vo aro doalinjr witli. 
)l f ure (leuliiuj iritli pioserution tri/hti/ to eoi er up 
their oini rrconlx. Tlioy know thoy <iof tho wrcnij; 
nian, .slionldn’t Iiavo involvod Tolopka in tliis. Hnt 
now thoy aro tryin<r to sinooth ont (lioir orrors, fhei/ 
ure tn/iiip to eorer iip (Tr. 4715) (oinphasis 
atidod).* 

In lij-lii of iln‘M* ioniark.x. (dhors citod holow ** ainl 

* Appellant Inplese’s tiaim that there was no claim made 
by coiin.>»el for the “appellants herein” of a “cover-up” is disin- 
penuoiis and misleadin? sinee the claim was made, and made 
sqiiarely. The iise of the phrase “cover-up”, it may be noted, 
carried more than its usual force in 1974, when the words 
were part of the currency ar.d vocabulary vouchsafed to notoriety 
and posterity liy the WaterKate investigations and prosecutions. 
See e.g. Summation by Counsel for Appellant Alonzo at Tr. 4740. 

** Other e.xamples, from almost every lawyer for the defense, 
litter the record: 

"What does an oath mean to a bum like that?” (referente 
by counsul for Salley to Provitei^a, Tr. 45181; “lowest form of 
aninifd” (description of Hiirnaba profTered by counsel for 
.Springer, Tr. I5.‘$9); “two snakcs” (Pannirello and Provitera, 
according to coun.^iol for Ware, Tr. 4590); “u whimpering panic- 
stricken cur” (Tr. 1597) and “totally unregenerated creature” 

I'1 r. lt)03) (Uarnaba and Provitera, according to counsel for 

(ianiba I : "Mr. Curran’s ottice ha.s a job to perform. . . . The 
agents give him a case; he has to prosecute it. He can’t .say 
‘Get out of here with that case.' He has to prosecute it. . . . 
ITIhese witne.^ses come inio this nllice. and they have a story, 
not the truth, but a story . . . and they came in with this story 
to .Mr. Curran, he had to use this story” (Counsel for Robinson, 
Tr. 4(529); “If he | Parnabal e.xpected the U.S. Attorney to get 
up on his behiilf, he’d better produce in here. And 1 suggest 
to you thafs what he is doing and did. It’s a production, a 

[Footnote continued on following page) 
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more too uumeiou« to include herein, ali of wliicli attacked 
the intettrity of the prosecution and the government wit- 
ne.sses, the l nited States ^Vttorney’s reinarks were entirelv 
apiiropriiite and renuirkul)ly snbdueil rehuttal. United 
States V. De Angelis, sapra, 400 F.2d at 1011; United 
States V. Santana, ISo F.Hd :{«.■), :170 (lM (’ir.), eert. denicd, 
414 l*.S. sr)’) (lOTd); United States v. La Sorsa, 480 F.LM 
(IM Cir. I07;i) ; United States v. Jienter, 407 F.lM 1174 
(IM Cir. (, eert. denied, 400 F.S. 84:.' (1071'). The Fnited 
States Attorney, in his siiimnation, made fair reply to the 
constant innuendo and repeated acciisations liy defen.se 
counsel lliat tlie (loveninient liad sta^^ed .lie case, had reck- 
lessly tlirown (teople in. and had paid for testiniony and 
fahricated stories. Kspecially in lifrht of ilrs. RosneFs 
charK»‘ lliid the (lovernment would indict lier and her client 
and throw theni hoth in juil were fhey to call \vitnes.ses like 
SIasi, it was hoth approjiriate and niodest to call attention 
to the duty which a United States Attorney has, a duty 
\vhi< h. as appellants* hriefs concede, was outiined hy Mr. 

• Iiistice Sutherland in Itenjer V. United States, 1'05 U.S. 78, 
88 ( 10;i.’») (See Manione’s Brief at 50-51 and In;,dese's Hrief 
at 67). 

The United States Attorney's reference to the fact that 
the oniy jdace a fahrioation of the case couid liave taken 

fabrication” (Cminael for Russo, Tr. 1672;; “weasel” (Counsel 
for Alonzo deacribing Pannirello, Tr. 4763); “Now, you have 
heard the word cover-up lot.s of times during this trial. Well, 1 
suRgeat that Frank Stasi's testimony was a cover-up of his pre- 
vious deacription ..." (Counsel for Ceriale, Tr. 4784); expres- 
sion of peraonal belief that police otiicer lied in order to “cover 
up" and lied about garbled tape (Counsel for D’Amico, Tr. 4816- 
17 1 ; accusation that the Government changed testimony of wit- 
nes.ses to suit ita theory of case (Counsel for DiNapoli, Tr. 4852, 
4854, 4860, 4865); argument wholly apart from the record by 
Mamone’s counsel that (1) chemiat didn’t find heroin in Beach 
Rose (Tr. 4890) and (2) unidentified woman in audience was 
in fact his clienfs wife (Tr. 4904-05) and that the Government 
was “throwing” Mamone into conspiracy and hoping “it might 
stick” (Tr. 4886). 
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l)lace was in his Dflico was clearlj' siipported by the record, 
as tlii* I nitt‘d Statos .Vttoriioy was at };i‘t*at pains to de- 


scrilio (Tr. r>04tt 42). It 
t herefoie, in view of tlu> 


was cloaily a pi()jH*r arj>uim*nt, 
nanie-calling and the liberties 


witli the reeonl which defense eonnsel ivpeatedly took. 
l nited States v. LaSorsa, sufira. Tliere, as Itere, tlie 
defense ridicnled and depm-ated (loveniinent witnesses 


t“stai-s of a little i)lay,” ‘Vi-eeps,” “the «0111 of genis,” and 
“wliat a beanty”), wliieli this Coiirt eliaiaeteiizisl as “open 
insinnations that the (lovernnient has witlioiit justitieation, 
staged a fiaiiied jiroseention.” 4S0 r.2d at o^ti. Tlie 
Assistant rniteti States Attorney had tlien argned respon- 
sively that tlie (Joveininent had not “fiained" the defen- 
dants and that, if the jnry thoiiglit tlu* (lovernmeiit had 
•Ione so, it shoiild ac«|uit thein. This ('oiirt stated, “In 
view of these attaeks against the vei-y integrity of the 
pi-oscHiition the proseentor was certainly entitled to replv 
with rebntting langiiage snitable to the (K>easion.” fd. lli 
the jnesent ease the insinnations of fninietip and rehearsed 


perjnry were even more direct and thus aitpio|uiateIv 
rebntted. 


Defense eonnsel invitisl the Fniteil States Attorneys 
urging of the jnry to “try ns, tlie (Joverninent” (Tr. oOdl). 
riie argninent made by the Unilwl States Attorney, how- 
e\er, did not se«*k to r(*st on the (Jovernmenfs jirestige; 
it iirged the jnry to eonsider “the record, the record, the 
lecord . . . 1'lease donT speculate . . . Please stick with 
the rmu-d. Stick with the facts. That is ali we can ask” 
(Tr. .oO.'!!). The.se statements were not bohl a|)[)eals to 
bia.s Of insinnations aboiit the (lovernments good conduct. 
Heferencw to the triai record and its importanoe to the 
jnry were repeated fiilly 02 times in the (lovernmenfs 
.summation tTr. 5028-5141, i,assi,a ). R,>peatedly. the T^niteil 
States Attorney tohl the jnry that it was its recollection 
of the facts which governed tTr. 5070, 5001, ,5000 5104 
5100, 510S, 5117, 5123). 
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Fiiially, uppellaiita contend that the Government made 
two inflammatory and prejudicial remarks: the first in- 
volving the preseiice of Vincent DiXapoli, brother of the 
appellant and associate ot' ap|iellant Ti-amnnti, among the 
spectators in tlie coiirtrooni. This remaik. fnlly and un- 
dis|)nt(*dly sn|»poi ted by tlie lecord (Tr. 135), is asserted 
to liave been an “attenipt t»t inject an atmospliere of inti- 
midation and criminality into the conrlroom’' (Mamone'8 
Hr. at 53). Tliis contentio» is absurd. The United Ktates 
Attoiney merely asked the jtiry to nse its eommon sense in 
considering his |trescnce. Later in his snmmation, the 
United States Attoiney said that “Vincent DiXapoli came 
to Uourt. Ile didiiM come to ti^stify, no’’ (Tr. 5129). This 
statement merely callwl attention to the 1'aet that Vincent 
I)iXa]ioli heard the entire Stasi testimony aboiit the inci¬ 
dent at the Don Soir and did not take the st and to refnte 
Stasi’s acconnt, even thoiigli Stasi testitied tliat it was 
Vincent DiXTipoli who told him to come and was present 
the wliole evening. The (JovemmenUs remark was no more 
than a suggestion to the jnry that, if Stasi were lying 
alioiit the Hon Soir incident, tlie defense coiild have refiited 
it with Vincent DiXapoli. It was snrely iiroper for the 
jnry to infer from this that Stasi told the trnth abont that 
incident specifically and abont his narcotics activities gen- 
erally.* Xor was the argiiment an impermissible reference 
to the failnre of most of defendants to testify. The law in 
this ('ircnit, I nitvil Sialcx v. Diut/itanli, 492 U.2d 70, 82 
(2d IMr. 1974), is that ‘“remarks concerning lack of oon- 
tradiction are forbidden only in the exceedingly rare case 
where the defendant alone conld possibly contradict the 
government’s testimony.’ ” 

Appellants' coniplaint concerning the statement of the 
United States Attorney that it wonld bc absnrd to a.s.sume 

* Tramunti’s contention (App. Br. 68-69) that there was no 
.suggestion that the incident didn’t happen does not withstand 
the implications of his counsers argument on summation (Tr. 
5017). 
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Dawsoii coultl Iu*]]) liiniselt h_v ooiiuniftino; |«>rjnry is also 
miavailiii<:. Tho jiny kiicw that Dnwsoii was a (U*feii(iaiit 
iii tliis caso who lia<l (tlcailcd {'iiilty Itcfoic .ludffc Dnllv 
( I r. JOfidi. 1 lic faci tliaf it was dudjjc* Iliilfy who was 
uoiii}; to sciitcncc Dawsoii was rcadily infcrable, and in 
any cvcnt pcijniy liy Dawson wonld not liavc liclpcd hini 
hcfoic any jad}ic. Moicovci-, alllion^ri, ,.<„inscl voiccd in- 
niiincral.lc ohjcclioiis .Ini-inj;: and aftcr smnniation, no oh- 
jcclion was made to tlic jcniark now ciaimed to have Iteen 
so picjudicial. ( iiitrd Stafrs v. Snonni-Vuciium 0(7 Oocp 
dlO r.S. ino. tlOlO); v. /V/rc. 42« 

R2d 107;{, 1081 (2d ('ir. 1070), 402 T.S. U« (1971).* 

POINT Xll 

The TriaI Court's Marsholling of the Evidence Was 
Proper and Well Within its Discretion. 

Manionc, alonc amon» appcllanis, ccmiidains that the 
niaishallin;' of the cvidcncc hy the Disliict (’oiu-t was pi-e- 
jndi( ial to hini and waccants a rcvtM'sal of his convdction. 
This ar^unient is witiioiit ni»*rit. 

The tiiai jiidjic in this case was faced witli the dillienlt 
task of siimmarizin^ an enoinions volnine of evidence ad- 
duced duiiii}; an ei;>ht-week ti-iai in wldcli well over one 
hnndred exhihils weie inlrodiiced and over live thonsand 
pafics of lesiimony taken. Ilis proper task was to cnll 
Iro n this imLss that evidence which wonld niost likely aid 
the jnry in foensin^r on particidar as|tecls of the jn-oof ad- 
diiced in (trder to inake his char};e on the law more intelli- 
f,dhle. l Ili h<l ,Sttilrs v. Lii/lit, dOl I'.2(i OOS, 011 (2d Cir. 
lOliS). A triai jml{;e nuiy snmmarize and comment njton 
the evidence within Ilie liroad exercise of his discretion. 

* DiNap()li’s lawyer did ask the next day for a charge on 
Dawson’8 credibility (Tr. 5147), and this was granted in sub¬ 
stante (Tr. 6157, 6162). 
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United Statcx v. Taurine, 428 F.2<1 865 (2d Cir. 1970, 
eert. denicd, 400 T.S. 102(» (1971). The* Taurine Court 
stated: 

No loii}; as tlu* trial jialfjc does not hy oin* means 
(»r aiiotliei’ try to im|)<)se liis own ()j)inions and con- 
c-lnsions as to the facfs oii tlu* jni-y and does not act 
as an aflvocate in advaiu-in^ factual findinjis of his 
own, ht* iiiay in his discreti(»n decide what evidence 
Iu* will cominent npon. Id. at 869. 

.Mainoiu* does not ui-;iiu* here tliat tlu* trial jiidye sought 
to inipose his own opinions on tlu* jiiry or that he aeted as 
an advoeate in advaneinfj his (uvn tindiiifjs; he argues nierelv 
that the inarshalling was detiicient heeause of the way in 
whieh the trial jndge sunimarlzed tlu* faets. Uowever, in 
this, as in inost triais, the (loverniiient introduced far more 
evidence than the defense, and the judge was not required 
to devote e<|nal time to the Oovernmenfs and defense ca.ses. 
United Statex v. Edirnrdx, .•{Oti K.2d 85:i, 868 (2d ('ir. 1966), 
eert. denied as diikah V. United Stafex, ;}08 T^.S. 966 (1967) ; 
ef. United Statex v. Dardi, r.2d :n0, .'WO (2d Cir.), 
eeit. denied, .1(9 [ .S. 845 (1964). Indeed, if Mamone’8 
••e(|ual time” argument had any tlunuetieal inerit at all, and 
it does not, sueh a notion is no help to Mamone. Mamone’s 
allirmative “defense” eonsisted .solely of some meaningless 
moving conijiany documents and his eoiinsers referenees to 
sueh “faets” as llnrke*s death and .Mrs. .Mamone*s identifia- 
eution, whieh were not even a matter of reeord. In any 
event, to the e.xtent that he failed to emphasize any of the 
argi. *nts whieh Mamone now makes, .ludge Duffy was 
eleany acting within his aeknowledged discretion. 

Moreover, here, the .ludge eoneluded his marshalling as 
follows: 

... [I]n this attemptinl summary of the evidence be- 
fore yoii I hav(* not tried to reeall to your attention 
all of the testimony of all of the witnesses. . 
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Those art‘ duties ronntk*(ely within yoiir purview and 
I Avill not intortVre with yonr proviiice. And if 
tliron^li sume inadvert»‘Mce I niisstated sume (‘vidente, 
as well I mijilit, pleuse, please distepird any siitli 
statenienf by nie that does not attoid with yonr re- 
tollettion of wliat tlie evidente was" (Tr. r)3i»0-5322). 

Oii tliis retord, and witli tlie linal explitit caution tu 
tlie jury, tlie trial jiidjte displayed an extraoi‘dinai'y aware- 
ness and sensitivity tu llu* ninlti-defendant conspiraty proli- 
lem presented. ( iiitril Stiitcs v. Kdiranls, sii/tra, 366 F.3d 
at 860. 


POINT XIII 

The Trial Court^s Refusal to Instruet the Jury as 
to ihe Evidentiary Value of Stasi's Prior Inconsistent 
Statements Was Not Error, or at Most, Harmiess 
Error. 


Appellant Traniunti ar->ues tliat Stasi's explanation of 
his prior inconsistent statements—‘‘I was afraid of ('ar- 
mine Trammiti at the time" (Tr. sNo)—shoiild have been ac- 
compunied by a cautionary instniction by the ('oiirt. The 
CoiirtV refusal to charae as Traniunti reipiested was jiroper. 


Stasi t»‘stitie<l oii direet examination that liij>lese told 
Traniunti that he was expectiii}' “{ioods" (narcoties) and 
ne(‘d(Hl soiiie money from Tramuiiti (Tr. 384). On cross- 
examiiiution by toiinsel for Traniunti, Stasi was iiiestioned 
exteiisively aliout usinj; the word “somethiii};" iiistead of 
“troods" in his debrietiu}>s by New York (’ity detectives 
( 1 r. .)33-3i>, o‘'3-3!)). Ou rediren-t e.xamination, Stasi said he 
was “afraid" of Tramuiiti at the time he was debriefed. 


After this testimoiiy, couiisel for Tramuiiti moved for 
a mistriai, whith was deiiiisl, biit he failed to reipiest an 
iiistriiction at the time that Stasi's explanation was to be 
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consideml oiily as a stato of laiial. More thau four woeks 
later, Traiimiiti recniested fliat, diiriii^ tlie eiftlit-honr charge 
t«* tlie jury, tlie jiidf^e };ive flie virtually iiitctinitrehensible 
iiistrueticm tlie deiiiai of wliicli lie iiow allejjes to lie error 
reiiiiirin}; reversal (Apii. llr. (iOtill.* 

The ruli‘ iii Ihe Secoiid ('ireiiil is lliat a w itiiess’ ox- 
planatioii of |»rioi- eoiitradietioiis or refiisals to testify for 
tlu* <loverniiieiit is adiiiissilde and shoiild he aeeoiiipaniiHl 
liy instriietioii that soeli an e\|)lanation is to he eonsidered 
only as to the issne of the witness’ state of niind. United 
Ntatvx V. Molizia, l>kt. Xo. 74-i:{Sl) (iM (Mr. September 17, 
1074), slip op. at .'ittiT; United States v. UiriUo, 468 F.2d 
lL':i;i (’ir. lilTl’), eeil. deiiied, 41t» U.S. 080 (10731; 
United ^,ates v. Frainese, ;{!»2 F.LM 950-61 (2d Cir. 

1068), vaeated on other (jrounds, ;{!>4 T.S. 310 (1069); 
United States v. Ilerjer, 433 F.:.M 680 (2d (Mr. 1970), cert. 
denied, 401 l’.S. Otili (1!(71). MMie rationale for allowiiijf 
the rehabilitation of an inipeaehed witne.ss is explained by 
Wifjmore; 

[An| “inipeaeluHl witness may always endeavor to 
explain away tlu* etfect of [a] sniiposed ineonsisteney 
by relatin;i irliateeer rin iinistanees iroitlil naturallij 
remore it." 3A \\’i;,Mnore, Fvidenee $ 1044, ji. 1001! 
((Miadlsiiirn rev. 1070) (emphasis snppliedi. 

l nliki* the faets in Itertfer, Uirillo and Uranzcse, snitni. 
eited in snpport of appellanfs eontention, Stasi inerely tes- 
tilied to bein;; '‘afraid” with no elalioration abont the 
reasons for his fear—no threats as in Uranzese, sn/na, 3!)l! 
l''.l!d 0o4, oO-OO, no ('onvei‘sations with others aliont iniirder 

♦Tramimti comedes that the defense in this case cross- 
examined Stasi at length as to his prior inconsistent statements 
to police oHicers (App. Kr. 61). Six different defen.se attorneys 
cross-examined Stasi over a four-day period employinR nia.ssive 
amounta of 3500 material, principally taped interviews of Stasi by 
police officers (GX 3512 through GX 3533). 


t 
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as iu Cirillo, 408 F.LM ll>;W, 1240, aiul no relation of the 
afieiifs f(*ars for tlie witnoss, as in Hcn/cr, 433 F.2(l 080, 
(kS3 n. 0. 

Any iiistiiiction. sucli as flie ont* rc(|in\stt*(l Itelow chara- 
in<j: that Stusi s cxjilanation was relevant oniy to his state 
of inind, and not adinissilde for fhe triitli of the umtter, 
wonld have hiH*n redundant since that was (thvions from 
Stasis answer. Obviously, fear is a state of niind, and 
Traniunti‘s instrnetion w<»iild only serve to hifthlijjht to the 
jury any inejndice resnlting froni Stasi's stutemeut. 

Finally, failiire to <,dve the cliarfje hi*re, if error, was 
liarinless. f//iitrd StotcH v. Maihia, supra. In Malizia, 
where no instrtiction was jtiven, a niiicli inore serions risk 
of prejndice was jiresentwl lavanse there tlie witness was 
not even present to he cross-exainined concerninft his fear 
of liein^' killed. ( uitid States v. Malizia, sapra, siip op. 
at o400-(>7. 

POINT XIV 

The District Court Properly Exercised its Discretion 
in Imposing Sentence on Springer. 

Sprintter coniplains tliat tlie sentence iniposed on hlni 
by the District Fonrt was nndiily harsh and that its im- 
position was base t parlly on l onclnsions which have no 
basis in the record. This arynnient is withont inerit. 

The triat conrt senteiiced Sprin}i;er to concurrent ternis 
of tifteen yeiirs iiniirisoiinient. to be followed by three yoars 
speidal parole, on the coiisjiiracy and substantive coiints 
(Connts 1 and 10) on which Sprinj^er was convicted. This 
was half of the possible piinishinent Spriiiftcr could have 
received, for -Indjte Dntly ini<>:ht have made the sentences 
cons(*cnti\e. •liidfte Dntty s reliance on the testinionv at 
trial in arrivinj; at the sentence was conipletely perntissible. 



109 


United States V. Tuvker, 404 T^.S. 44:}, 446 (1972); United 
States V. yeediex. 472 1\2(1 (552, 655 (2(1 Cir. 1973) ; United 
States V. Sirein, 454 F.2(l ISl. 184 (2(1 Cii-. 1972). Sinco 
the senteiice was within the stutiitoi-y liiuitH and not basc^d 
in any way nn iiniH‘i nii.ssiblc factoi-s, it i.s not opon to review 

in this Court. Dorszi/nski v. United States, - U.S 

, 42 r.S.L.W. 5156, 5161 (Jniu* 26, 1974); United 
States V. \ elazfine.:, 482 F.2d 139, 142 (2d Cir. 1973). 


POINT XV 


Appellants' Other Claims Are Without Merit. 

Traninnti cites as cn-oi- ludow tlu? refnsal ot' the Coiirt, 
npon tiniely niotion, to strike overt acts 15, 16 and 17. 
This contention is without inerit. The (.-onversation between 
Traninnti and In;;l(*se was cb-arly an act in 1'nrtherance of 
the conspiraey ehar^re,i States v 

Annone, .363 F.2d 385, 400-401 (2d (’ir.), cert. dcnicd, 385 
i.s. 9.57 (19(56). The activiti(‘s of IVAniico and L(?ssn 
chartjed in overt act.s 16 and 17 were abso in fnrthei-ance of 
tlie conspiraey. I)’Ainic(> went to the Centanr to meet 
witii Stasi, wlio delivered cocaine Iiifflese had received 
froni Sjiada, and Lentini’s ineetinu with Fessa was for 
delivery of narcoties for Iiifrlesi*. In any event, proof of 
ani/ of the overt acts charfjed was suflicient to snpport the 
verdict. United States V. Smith, 464 F.2d 1129 (2d Cir.), 
cert. denied, 409 U.S. 1023 (1972). 

The ur;rnnient by Inplese, Christiano and t'eriale that 
the C.overninenfs “witness sheets'’ should have b(>en treatwl 
as stateinents of a witne,ss inirsiiant Title 18, TTnitrd States 
C(Mle, Section .3.500 has bc-en (?.vpres.s]y rej(H-ted by this 
('mirt. United States V. Myerson, 368 h\2d .393, 395-^ (2d 
('ir. 19(5(5), veri, denied, 38(5 U.S. 991 (1967). 
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CONCLUSION 

The judgments of conviction should be affirmed. 

I{t*8pectfully submittod, 


Paul J. Curuan, 

United States Attorncy for thc 
Southern District of New York, 
Attorncy for thc United States 
of America. 


Thomas M. Fobtuin, 

Thomas e. Engel, 

Erederick T. Davis, 

Jere.my G. Epstein, 

Lawrenue S. Feld, 

.John D. Gohdan, III, 

Assistant United States Attorncys, 
Of Counsel. 
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